Country Guide

Denmark

Prepared by

KROMANN
REUMERT

LexMundi
Bringing the b
best together




IKROMANN
REUMERT

No. 6 -2023

DOING BUSINESS
IN DENMARK







IKROMANN
REUMERT

Table of contents

DOING BUSINESS IN DENMARK







TABLE OF CONTENTS

1 INErOdUCHION ... 15
2. Investment climate and opportunities...............cccccoooeiii 20
3. COMPANY JAW ... 24
31 INEFOAUCHION ... 24
3.2. Incorporating @ COMPANY ........eeeiiiiiieiiieee ettt e e e s naes 24
3.3. The Danish Compani€s ACE.........ccuuiiiiiiiiiii e 25
3.4. Public and private limited COMPAanIes. ..........ccccoviiiiiiiiiee e 25
341, CaPital .oeeeei e a e e e e aaees 26
3142, SRAIES ...ttt e 26
3.4.3. Payment for Shares .........cooouiiiiiiiii e 27
3.4.4. Register of shareholders ............ccccoiiiiiiiiiiiii e 28
3.4.5. Transfer of SNAreSs ..........cocviiiiiiiiii e 29
3.4.6. Articles Of ASSOCIAtION.........coiuiiiiiiiiii e 30
3.4.7. GOVErNANCE SIUCIUIE ......cueiiiiiiiiceit et 30

3.4.9. Employee representation............cccueeiiiiiiiiiiii e 33
3.4.10. Management liability......... ..o 34
3.4.11. General MEELINGS .....c.vuei it 37
3.4.12. Language atgeneral meetings .........ccoocvviiiiieeeiiiiie e 39
3.4.13. VOtiNG MGNtS ..o 39
3.4.14. Shareholders’ agreements ...........cooouiiiiiiiiieiiieee e 40
3.4.15. Pre-emption FIGhTS ........oooiiiiii e 40
3.4.16. DIVIAENAS ...t s 41
3.4.17. Loans to shareholders and members of the management ..................... 41
3.4.18. Self-fINANCING.......eeiiiiiiii s 43
3.4.19. Treasury ShareS........occuuei it 43
3.4.20. Annualreportand audit ...........ccceeiiiiiiiiiiiiii 44
3.4.21. Reporting requirements and continuing obligations..............ccccccceeeiiiiins 45

KROMANN REUMERT 5 DOING BUSINESS IN DENMARK



3.4.22. PUDIICTIECOIAS - ACCESS .....coevvviiiiieeeieeetee ettt e e e e e e e e e e 46

3.5. Cross-border conversions, mergers, and diViSIONS ............ccccvvvriiiiiee e 46
3.6. BranCh OffiCe .......coooiiiiiiiie e 47
3.7. EUropean COMPANY ........uuiiiiiiieeiiriteeiieee et e et e e e sbre e e snneeessnneeeeanes 47
3.8. European Cooperative SOCIELY ..........occviiiiiiiiiiiiic e 48
3.9. Limited partnership ........ccoiiiiiie e 48
3.10. Limited partnership COMpPany..........coccvveiiiiiiiniiiic e 49
311, Partnership ..o 49
3.12. European Economic Interest Groupings ..........cccvevrieeeiniiiieeniiiee e 49
3.13. Representation offiCe ... 50

4. ACCOUNLING ....ooiiiiiiiiiiii ettt e e e e e e e e e e s e nnebe s 53
5. Mergers & acqUISIHiONS .............cocuiiiiiiiii i 56
5.1 INErOAUCHION ... 56
5.2. Acquisition of Shares..............oooiiiiiiiiiiii e 56
5.3 IMBIQEIS ..ttt e e as 58
5.4. Companies with shares listed on a regulated market ..........cccocccceeviieiiinnenns 59
5.5. Acquisition of @SSetS.......cc.vveiiiiiiiii e 61

B, TaAX i e 65
7. The financial SECOr ...............cociiiiiii e 68
T4 INErOAUCHION ... 68
7.2. Securities admitted to trading on a regulated market...............ccccoviiiiiiinns 69
7.3, INVESTMENT fIFMS ..o 73
7.4, INVESIMENT @AVISEI....cci i 74
7.5, BanKING...ccooiiiiiiei s 75
7.6. INSUraNCe COMPANIES. ......uiiiiiiieeiiiie e it ee ettt e ettt e et e et e e e e s e e e e 76
7.7. Mortgage credit iNStIUtIONS .........ooiiiiiiei e 77
7.8 FUNGS. ..ottt et et e e s e e et e e e 78
T84 UCHTS ottt ettt e e st esabe e srbeesnbee e 78
7.8.2. Alternative investment funds (AIFS) ..o 79

7.9. Interests in Danish financial institutions ... 81
KROMANN REUMERT DOING BUSINESS IN DENMARK



8. Agents and distributors .................cccoii i 85

B AGENTS .. e e 85
I B 115 (] o0 (o] £ TP RRR P 86
9. Foreign exchange regulations ................cccocoiiiiii e 90
10. Real property and construction ...............ccocoieiiiiii i 93
101 INErOAUCHION ...t e e e e e e e 93
10.2. Purchase of real Property ..........coooiiiiiiiieie e 93
10.3. Buildings, fixtures and fittingS .........cccooiiiiiie 95
F0.4. LBASES .. uetiiiiii e ettt ettt et e e e e et e e e e e e et e e e e e e e e e atrbataaaeeaaanee 95
10.5. COMMEICIAI IEASES ....cooeeiiiieiiiiiie ettt e e e et e e e e e e nnees 96
10.6. Land 1€ases/ground FENT............ceeiiiiiiiiiiiee et 97
3K 7)o ) ¥ 1 o] o PP 98
11. Environmental 1aw ... 101
T INEFOAUCHION ..o 101
11.2. NEIGhDOUF QW ... 102
11,3, GrEEN TAXES oottt ettt et e et e e e e e e nnes 102
114, PlANNING.....ooiiiieii e e e e 102
11.5. Environmental proteCtion ..............euvviiiiiiiiieiiieiiiiieiieeeeeeeeveeeeevee e eeveveraeanenees 104
T8, WASTE .. 105
11.7. Soil contamination .............oiiiiiiiiie e s 106
11.8. Environmental liability ..........c.oueiiiiiiii e 108
11.9. GenetiC ENGINEEIING......civiiiiiiiie et 108
11.10. Chemical SUDSTANCES........ccocuiiiiiiiie e 109
1111, WALEI FESOUICES ....vvviiieeeiiiiiiiiee e e e eett e e e e e et e e e e e e et re e e e e e s s ssbaaaeeaeeaaan 109
11.12. Protection of marine environment..........c.cccoeviiviiiiee i 110
11.13. Nature ProteCON .......coouiiiiiiiii e 110
12. Competition TaW..........ccoooiiiiiii e 113
121, INErOAUCHION ... e e e et e e e e an 113
12.2. Bilateral and multilateral arrangements ...........ccocceeeiiiiiiiniee e 114
12.3. Abuse of a dominant POSItioN ...........cccuviiiiieiiiiii e 116

KROMANN REUMERT 7 DOING BUSINESS IN DENMARK



12.4. Damages for infringements of the competitionlaw..............ccccociiiiennn. 117

12.5. MErgErCONTIOl .....ciiiiiieiiiie et 117
13. Foreign direct investments (FDI) ..............cccoiiiiii e 121
13.1. Introduction and applicable legislation ..............cceeeiiii i 121
13.2. Mandatory regime........cooouiiiiiiiii e 121
13.2.1. Covered SEKIOIS ......ccoiiiiiiiiiie e 121
13.2.2. TArESNOIA ... 123
13.2.3. CoVEred INVESIOTS ...cccoiiiiiiiiiee ettt e e e e e e e 124
13.2.4. EXEMPLONS. ..ottt 125
13.3. VOIUNLAry regime........cooiiiiiiiiiiii e 125
13.4. Process and SANCHONS...........uuiiiiiiiiiiiiiiie e 126
13.5. The Danish Act on War Material..............ccooiiiiiiiiiieee e 127
14. Intellectual PropPerty............ooo i 132
T4 INEFOAUCHION ... 132
T4.2. PaeNntS ... 132
14.3. ULility MOAEIS ... 133
14.4. Trademarks and Servicemarks ..........cc.uuveiiiiiiiiiiiieie e 134

L ST 0700 V4T | o | SRR 135
T4.6. DESIGNS ...ttt a e e e e e 135
T4 7. KNOW-NOW ..ottt e e e 136
14.8. Passing Off ..coo i 136
14.9. Employees’ iNVeNtioNS €fC. ........ooiiiiiiiiiiieiiice e 137
14.10. Enforcement of intellectual property rights ...........cccocvveiiiieiiiiiee e 138
15. Commercial JaW............ooiiiiiiii e 142
15,1, INErOAUCHION ..o e e et rare e e e e an 142
15.2. Standard terms and CONAitioNS...........occviiiiiiiiiiii e 142
15.3. Limitation and exclusion of liability ............c.cccciiiiiiiii e 142
15.4. Default iNTEreSt........oviiiiie e 143
15.5. Sal€ Of GOOUS.....iiiiiiiieiiii e 143
15.6. The UN Convention on Contracts for the International Sale of Goods (CISG%‘Qr
KROMANN REUMERT DOING BUSINESS IN DENMARK



15.7. Credit agre@mEeNts ..........cvviiiiiii s 144

15.8. JUFISAICHON TUIES ... s 145
15.9. GOVEIMING AW .....eiiiiiiiiiiie et 146
15.10. Recognition and enforcement of judgments and arbitral awards............... 147
15.11. Marketing PractiCes .........oooviiiiiiie e 148
15.12. Data ProteCtion .........ccoiiiiiiiiiii s 149
16. Personnel and labour market ...................ccooiii 152
161, INTFOAUCHION ... 152
16.2. NOLICE PEIIOUS.....ceeiieiieiiiie et 153
16.2.1. Salaried emMPlOYEES........ccovciiiiiiiiieiiiee e 153
16.2.2. Manual (blue-collar) WOIKETS.........ccoiiuiiiiiiiiie e 155
16.3. UNfair diSMISSalS .........coouiiiiiiiiiieiit e 156
16.3.1. Salaried EMPIOYEES........ccoiiiiieiiiiie e 156
16.3.2. Manual (blue-collar) WOIKETS.........ccooiuieiiiiiiieiiiee e 156
16.3.3. Special anti-discrimination acts..............cccoccvveviei i 156
16.4. Large-scale redUnNdancCi€s ..........ccoooiiiiiiiiiiee e 157
16.5. Salaries aNAWAGES ........uueiiiiiiieiiiee et 157
16.6. WOrKING NOUIS ... 158
T6.7. HONAAY ...t 158
16.8. Restrictive COVENANTS.........ccovciiiiii e 160
16.9. Employees’ inVentioNS e1C. .........coiiiiiiiiiiiiiee e 163
16.10. EQUAIPAY «.eeiiiiiieiiee ettt 163
16.11. Working environment regulations ..............cccccoviiiiiiiiii e 163
16.12. ACCIAENTS @t WOTK.....ooiiiiiiiiiiiii e 163
16.13. EXECULIVES ..ottt 164
16.14. Working permits and visa requirements ...........cccceeviieeiniiie e 165
16.14.1. EU, EEA and SWiSS CItiZENS .......cccvvvviiiiiiiiiiiiieeeeeieeeeeeeeeeeveveeeveeeveeeaeeees 165
16.14.2. Citizens of 0other COUNIHES ..........coeiiiiiiiiiiiice e 165
17. Share based remuneration................ccccoiiiiiiii i 169
171, INrOAUCHION ... e 169

KROMANN REUMERT 9 DOING BUSINESS IN DENMARK



17.1.1. Taxation according to SECtion 16...........ccoviiiiiiiiii i 170

17.1.2. Taxation according to section 28.............cccooiiiiie i 170
17.1.3. Taxation according to Section 7 P .........ccoociiiiiiiii i 173
17.1.4. ClOSING FEMAIKS ....oeviiiiiie it 176
17.2. EMPIOYMENTIAW.......ooiiiiiiii s 176
17.3. Otherareas of Danish law............ccoeeiiiiiii e 177
18. Law of torts and iNSUrancCe ...............ccoooiiiiiii e 181
181, INTFOAUCHION ... 181
18.2. LaW OFtOrES .o 181
18.3. The CUIPATUIE. ... 181
18.4. 3-19-20fthe Danish Code (1683)—employer’sliability.............ccccceriirennnnn. 182
18.5. Quantification of amount of damages ...........cccoeviiriiiiiiin 182
18.6. Causation and foreseeability ...........cccocuiiiiiiiiiiii 183
18.7. Relaxation of ability ..........cooiiuiiiiiee e 183
18.8. Product liability ...........coooiiiii e 184
18.9. LaW Of INSUMANCE ..ottt 185
18.10. Provision of services - establishing an insurance company........................ 185
19. Legal SYSTOM ... 189
20. INSOIVENCY ..ottt e e e e e e e e 193
20.1. INTFOAUCTION ... s 193
20.2. RESHUCIUMNING ...t e e e 193
20.2.1. General ODSEIVAtIONS .........uviiiiiiieiiiiee ettt 193
20.2.2. Preventive reStruCturing ........cooveeeiiiieeiiiiee et 194
20.2.2.1. Opening of preventive restructuring proceedings............c.cccveevnee. 194
20.2.2.2. PUBHCIY ... veeiitieieiee ettt 194
20.2.2.3. Prohibition against seeking satisfaction and floating charge........... 195

20.2.3. In-court restructuring proCeedings ..........ccueeriireeiiiiieeeniiiee e 195
20.2.3.1. The role of the restructuring administrator ............ccccocoeeiviieennnne. 196
20.2.3.2. Therestructuring ProCeAUIE ..........uueveiiiiiie e 197
20.2.3.2.1. Restructuring plan and proposal............cccccceevviiiiieeeiiiininennn. 197

KROMANN REUMERT DOING BUSINESS IN DENMARK



20.2.3.2.2. The creditors’ influence on the restructuring process ............... 198

20.2.3.2.3. "Fast track" business transfer..........c.cccoooviiniii e 199
20.2.3.3. The course of the restructuring process..........cccoocveeeiniveeescneeennnee 200
20.2.3.4. Termination of the restructuring process.............ccccvevvvveeencneeennene. 201

20.3. BANKIUPICY ...ttt et 201
20.3.1. ThErUSTEE.....ei it 201
20.3.2. Noenforcement of pledges, charges and mortgages .............ccccceeenee 202
20.3.3. Enforcementofpledges andassignments ...........cccccovvivieiiieeeiiiieeenns 203
20.3.4. Sale as @ gOiNG CONCEIM .......coiuurieiiiiieeiiiee e st et e e ee s ee e e 203
20.3.5. Ranking of creditors (priority ClassSes) ..........covuvveiriieiiniiiieiieee e 203

20.3.5.1. Claims UNAer 5.93.........coiiiiiiieiiiese et 204
20.3.5.2. Claims unders. 94 (pre-preferential claims) ...........ccccococeeeviinennnee. 204
20.3.5.3. Claims unders. 95 (preferential claims) .........ccccoooeeiiieeeniiee e, 204
20.3.5.4. Claims UNAEr S.96.........cciiiiiiieriiienie ettt 205
20.3.5.5. Claims unders. 97 (ordinary Claims)........cccocccveiiiieeiniiee e 206
20.3.5.6. Claims UNdEr $.98.........ccouiiiiieiiieriee e 206
20.3.6. Voidable transactions............coocueveiiiiii i 206
20.3.7. Disqualificationofthemanagement .............cccccoviiii e 207

KROMANN REUMERT Il DOING BUSINESS IN DENMARK






IKROMANN
REUMERT

Introduction

DOING BUSINESS IN DENMARK







1. Introduction

Doing Business in Denmark is intended as a guide for foreign investors.
Its focus is to introduce some of the most important regulation and prac-
tical issues to be considered before committing to a more detailed ex-
amination of Denmark as an investment destination.

This guide concentrates on in-bound investments, mergers & acquisi-
tions, and various issues which should be considered when making an
investment in Denmark.

In preparing this outline we have endeavoured to see things from the
foreign investor’s point of view. The information is updated as of 18
September 2023.

This guide does not constitute legal advice. It is intended only as a guide
and an outline of certain aspects of Danish law.

THIS GUIDE IS INTENDED FOR THE CLIENTS OF KROMANN
REUMERT. NO ONE SHOULD RELY ON THE INFORMATION HEREIN IN
CONNECTION WITH SPECIFIC TRANSACTIONS OR MATTERS, FOR
WHICH SPECIFIC ADVICE SHOULD ALWAYS BE OBTAINED. KRO-
MANN REUMERT THEREFORE DISCLAIMS ALL LIABILITY FOR THE
CONTENTS OF THISGUIDE.
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2. Investment climate and opportunities

Heavily dependent on foreign trade and international cooperation, Den-
mark pursues liberal trade and investment policies and encourages in-
creased foreign investment.

Denmark joined the then EEC on 1 January 1973 and currently exports
some two thirds of its total exports to EU Member States.

While Denmark meets the criteria for joining the Euro, it has elected not to
join the common currency. However, the Danish Krone (DKK) has tradi-
tionally been linked closely to the Euro with a view to continue the fixed
exchange rate policy pursued by the Danish government and the Central
bank of Denmark, Danmarks Nationalbank.

Many foreign investors have noted that Denmark benefits from a highly
developed infrastructure, an advanced telecommunications system, and
a highly educated, flexible and stable work force. On an international
scale, Denmark maintains high standards of environmental protection
and product safety and the Danish market has always shown a prefer-
ence for high quality in production, finish and design. Often, Denmark
serves as a test market for products which are introduced on the inter-
national market at a later stage.

A high proportion of the workforce - and the population in general - has
English as their primary foreign language. In most cases all relevant
levels of the workforce will have a good command of both written and
spoken English. As a result, many trademarks and advertisements in
English are not translated on the Danish market.

Denmark’s geographical location, with easy access to the other Scan-
dinavian countries, Northern Germany, the Baltic States and other parts
of Eastern Europe, meansthe country is well situated as a centre for ac-
tivities in these areas. Many European firms have realised substantial
benefits from locating their Northern European distribution centres in
Denmark.

Denmark treats foreign investors on a non-discriminatory basis. Foreign
firms may participate in government-financed and/or subsidised
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research and development programs on a national treatment basis. For-
eign direct investment into may be subject to a mandatory screening
process by Danish authorities, see below section 13.

Although generally considered a high-wage country, Denmark is in many
areas highly ranked in terms of economic competitiveness. International
surveys rate Denmark near the top with regard to transport (land, sea
and air), energy, telecommunications and distribution systems. In terms
of management, surveys emphasise a consistently high quality of organ-
isation, product quality, customer relations, credibility and social respon-
sibility.

Denmark also offers political stability, a low corporate tax rate (22 %) as
well as flexible and easily manageable corporate formalities.

Lobbying of the Government is not as common or as organised as in
some other countries, and professional lobbyists are few. Usually, pro-
fessional lobbyists and trade organisations will make their views known
to the Government on behalf of their members, whereas lobbying by
individual companies on specific matters is rare. Companies may ex-
press their views to the Government but will be well advised to consider
carefully the form and level of approach.
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3. Company law

3.1. Introduction

Kromann Reumert assists a multitude of public and private companies,
many among them owned or controlled from abroad. We advise on all
aspects of corporate governance, capital structures, and corporate fi-
nancing, assist in the drafting of corporate documentation, and handle
necessary notifications to the Danish Business Authority (DBA) and
other public authorities.

With online access tothe DBA, we are able to obtain information on public
records for our clients on short notice.

The most commonly used forms of companies in Denmark are public lim-
ited companies and private limited companies.

Other possible corporate forms include the European Company (SE), en-
trepreneur companies, limited partnerships, limited partnership compa-
nies and partnerships.

Foreign investors are most likely to deal with public and private limited
companies, and the outline below therefore concentrates on these types
of companies, followed by a brief summary of relevant information on
European Companies, limited partnerships, limited partnership compa-
nies and partnerships.

3.2, Incorporating a company

Both public and private limited companies may be incorporated by any
number of founders/promoters.

The formation of a new company can take anything from a few days up
to eight weeks or more. The DBA has introduced a web-based service
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called “Virk.dk”, which allows registered persons or entities, such as Kro-
mann Reumert, to incorporate companies online, thereby significantly
reducing the registration time.

Until registration is complete, the persons acting on behalf of the com-
pany will be personally liable for all obligations undertaken by the com-
pany. Upon registration, all obligations will be assumed by the company,
i.e. the holders of shares in public and private limited companies (the
shareholders) are not personally liable for the obligations of the limited
liability company, but are liable only to the extent of their contributions.

Incorporated dormant companies may be bought “off the shelf” for a
reasonable fee from a formation agent, e.g. KromannReumert.

Limited partnerships, limited partnership companies and partnerships
may be established by two or more natural persons or legal entities.

3.3. The Danish Companies Act

The Danish Companies Act regulates the company law conditions for
public and private limited companies, including e.g. formation or disso-
lution of the company, general meetings, management obligations, mer-
gers, etc. In addition, there is other legislation, such as the Danish Fi-
nancial Statements Act, which regulates companies' accounting mat-
ters.

The Danish Business Authority’s (DBA) unofficial translation of the Dan-
ish Companies Actinto English is available onthe DBA website. Please
note that the available translation might not reflect the latest amend-
ments to the law.

3.4. Public and private limited companies

A public limited company (“aktieselskab”, abbreviated “A/S”) or a pri-
vate limited company (“anpartsselskab”, abbreviated “ApS”) is gov-
erned by the Companies Act. The current Companies Act conformsto
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EU legislation in this area implementing the Company Directives. Many
foreigninvestorsandtheiradviserswilltherefore be familiar with a num-
ber of the corporate requirements.

The Companies Act generally provides for a more flexible regulation of
private limited companies compared to that of public limited companies.

Private limited companies are used for all types of businesses; for
smaller businesses particularly as a way to incorporate personally
owned businesses, and by large international entities because they are
treated differently from public limited companies for tax purposes in
some foreign jurisdictions (the United States in particular). Private lim-
ited companies are not eligible for listing.

Private limited companies are subject to fewer restrictions and formal re-
quirements than public limited companies, but the most important fea-
tures of both types of companies (i.e. separate legal personality, a limi-
tation of liability for shareholders and tax treatment) are generally the
same.

The Companies Act sets out the following minimum standards and com-
pulsory requirements, which must be satisfied by all public and private
limited companies:

3.41. Capital

Public limited companies must have a minimum share capital of DKK
400,000 (or the equivalent amount in Euro). Private limited companies
benefitfrom alower requirement for share capital, minimum DKK 40,000
(or the equivalent amount in Euro).

Shares may beissuedin Euro and the DBA may, by executive order, allow
the share capital to be stated in other currencies. However, the DBA has
forthe time being notissued such executive order.

3.4.2. Shares

The articles of association must containinformation ontherights attached
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to the shares. These choices will affect the measures to be taken by
shareholders in order to protect their rights against third parties and will
also determine whether or not share certificates must be issued.

The central governing body in an unlisted company may decide to issue
formal share certificates (paper certificates) provided that the articles of
association allow for it, but is not obliged to do so unless the shares are
negotiable instruments or bearer shares. As of 1 July 2015, new bearer
shares (“ihaeendehaveraktier”) may no longer be issued save for conver-
sion of debtinstruments issued before 1 July 2015 convertible into bearer
shares, which may still be converted into bearer shares. For practical rea-
sons normal share certificates are rarely issued.

An acquirer of bearer shares in an unlisted limited company must notify
the public register of shareholders within two weeks of the acquisition.

Share certificates may not be issued until the subscription of the shares
has been registered by the DBA. Shares made outto a named holder may
be issued only to shareholders recorded in the company’s register of
shareholders.

Listed companies, the shares of which are admitted to trading on a stock
exchange or an authorised or alternative marketplace, are required by
law to issue their shares as “dematerialised securities” through a secu-
rities centre and therefore cannot issue share certificates. There is cur-
rently only one securities centre (VP Securities A/S) in Denmark.

3.4.3. Payment for shares

Shares may not be issued below par value but may be issued at a pre-
mium, and such premium is considered a distributable reserve.

Payment for shares can be made either in cash or by contribution in
kind. In-kind contributions must have a value which can be expressed
in monetary terms and cannot consist of an undertaking to perform work
or render services. Claims against founders or shareholders cannot be
contributed, irrespective of whether collateral security is provided for
such claims.
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As a main rule, an auditor must prepare a valuation report regarding the
in-kind contribution. Similarly, a valuation report will normally be required
ifthe company istoacquire assets from founders, shareholders or others
in connection with its formation.

Unless the shareholders have decided on partial payment of the share
capital (as described below) the company cannot be registered until the
subscribed capital (together with any premium) is paid up in full.

Since 1 March 2011 the Companies Act has allowed for partial payment
of a company’s share capital in connection with the formation of a com-
pany or a capital increase in an existing company. Consequently, share-
holders may choose to limit the paid-up share capital to an amount
equal to 25 per cent of the total share capital, but not less than DKK
40,000. For public limited companies, fixed premiums must be fully paid
up, notwithstanding that part of the share capital is not paid up. For
private limited companies, such a premium is not required to be fully
paid up, but may be paid up in part in the same proportion as the share
capital. Further, partial payment of share capital is only possible in con-
nection with cash contributions.

Unpaid share capital is payable on demand by the company’s central
governing body. Further, where a shareholder transfers a share that has
not been fully paid up, he will be jointly and severally liable with the
transferee and any subsequent transferees for payment of the outstand-
ing amount on the share. Due to these conditions partial payment of
share capital is rarely used and must be considered carefully.

3.44. Register of shareholders

The central governing body must keep a register of all shares in the
company, in which any transfer or pledge of shares is recorded. For
companies that have not issued share certificates, or whose shares have
not been issued through a securities centre, the register of shareholders
must also contain information on all holders of shares and charges, the
date of acquisition, disposal of or charge over the shares and the voting
rights attached to the shares.
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The register of shareholders is not available to the public, but must be
available for inspection by public authorities. In private limited compa-
nies the register of shareholders must also be available for inspection
by all shareholders.

However, public and private limited companies (as well as European
Companies (SE), limited partnerships (where the general partner is a
limited company) and limited partnership companies (where the general
partner is a limited company) are required to register with the Danish
Business Authority information of owners of 5 percent or more of the cap-
ital or voting rights. This information is available to the public through the
public register of shareholders.

New legislation was passed 23 May 2017 which extended the registra-
tion requirements for private and public limited companies to include it's
beneficial owners, i.e. the natural person(s) who ultimately owns or con-
trols the company through direct or indirect ownership of the company.
The information on beneficial owners is available to the public through
the Central Business Register. The company must at least once a year
review whether there are any changes to the registered information. The
registration of beneficial owners does not apply to companies listed on
a regulated marked.

3.4.5. Transfer of shares

As a general rule, shares of public or private limited companies are
freely transferable. However, the articles of association may contain
transfer restrictions. The most common restriction in privately held com-
paniesisthatatransferrequiresthe consentofthe board of directors. The
articles of association can also contain a provision according to which a
right of firstrefusal in favour of the other shareholders applies when trans-
ferring shares. Further, the articles of association may prescribe that no
shareholder can hold shares exceeding a certain amount of the share
capital.

Restrictions on the transfer of shares will often be introduced in a share-
holders’ agreement. The main reason for this is that shareholders’
agreements need not be filed with the DBA. See Section 3.4.6 and
3.4.14 regarding shareholders’ agreements.
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3.4.6. ArticlesofAssociation

In connection with the incorporation of public and private limited compa-
nies, articles of association must be adopted and filed with the DBA.

The Companies Act sets out a number of minimum requirements. Danish
company law is largely based on a principle of freedom of contract,
which allows shareholders to organise their company as they see fit.
Consequently, shareholders are free to include provisions relating to
other issues than those listed in the Companies Act in the articles of as-
sociation, subject always to compliance with the provisions of the Com-
panies Act.

It should be noted that a company’s articles of association will be dis-
closed to the public due to the filing with the DBA. Thus, it is fairly
common to apply standard terms in the articles of association and leave
the detailed provisions governing the relationship between the share-
holders to a more elaborate, tailor-made shareholders’ agreement, for
whichthereisnorequirementfor public disclosure. However, as described
infurther detail below in Section 3.4.14, shareholders’ agreements have
no binding effect on the company or on resolutions passed by the share-
holders in a general meeting and, consequently, shareholders who are
parties to such agreements should consider carefully how to ensure that
the agreement can be implemented with the full effect intended.

Mosttypes of businesses will be well served by adopting a standard set
of articles, and the adoption of new articles is a simple process which
may be handled by locallegal advisers, who can also assist with the
preparation of minutes electing new members of the company’s man-
agement, new auditor, changing of the company’s name, etc.

3.4.7. Governance structure

Under the Companies Act, public and private limited companies may
choose between the following alternative governance structures:

e the traditional Danish governance structure, where an executive board
performs the day-to-day management of the company and aboard of di-
rectors (of at least three members for public limited companies)
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exercisesoverallandstrategicmanagement functionsaswellascertain
supervisory functions (the so-called “one-and-a-half-tier” governance
structure); or

e a two-tier (German-inspired) governance structure, where all manage-
ment functions lie with an executive board, and a supervisory board (of
at least three members for public limited companies) performs only su-
pervisory functions. The two-tier governance structure entails an ex-
tended registration time for some registrations with the DBA.

A private limited company can also choose a one-tier (Anglo-Saxon-
inspired) governance structure, where the company is managed only by
an executive board. A public limited company may adopt a governance
structure somewhat similar to a one-tier governance structure by allow-
ing all members of the executive board to also be members of the board
of directors; however, a majority of the directors must be non-executive
(meaning that they may not be members of the executive board).

The Companies Act's use of the term “central governing body” refers to:

e the board of directors where the one-and-a-half -tier governance struc-
ture is used, or

e the executive board where the one-tier or the two-tier governance
structure is used.

The Companies Act's use of the term “supreme governing body” refers
to:

e the boardofdirectors where the one-and-a-halftier governance structure
is used,

e the executive board where the one-tier governance structure is used,
or

e the supervisory board where the two-tier governance structure is used.
In public limited companies, the chairman or vice-chairman of the board

of directors or the supervisory board shall not be involved in specific
day-to-day management and the combined position of chairman and
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chief executive (as known in the UK) is therefore not possible.

In public limited companies, the majority of the directors or supervisory
board members must be elected by the general meeting.

The term of the directors or supervisory board members elected by the
general meeting is determined in the articles of association. For directors
or supervisory board members in a public limited company, however, the
term cannot exceed four years. Directors and supervisory board mem-
bers may bere-elected.

Directors or supervisory board members may resign at any time and can
be removed at any time by those who elected them (typically the general
meeting).

Managing directors and executive officers are appointed by the board
of directors or the supervisory board, and shareholders therefore only
have an indirect say in the appointment or dismissal of the person(s)
charged with day-to-day management of the company, unless a one-tier
governance structure is adopted.

There are no requirements regarding the nationality of the board mem-
bers and the board members may reside anywhere in the world.

Listed companies and large companies are obligated to present target
figures on the number of members of the underrepresented gender (be-
low 40 per cent) in the supreme governing body elected by the general
meeting. If the company has at least 50 employees, the central govern-
ing body must present target figures and a policy on how to increase
the number of the underrepresented gender in the other management
levels of the company. Companies comprised by the rules must report
on the policy, and whether the target figures have been met, in connec-
tion with the presentation of the annual report.

3.4.8. Language of meetings of the board of directors or the supervi-
sory board

Meetings of the board of directors or the supervisory board may, if so
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determined by the majority, be held in a language other than Danish if
all participants are at the same time offered simultaneous interpretation
to and from Danish. Any decision to hold meetings in a language other
than Danish without simultaneous interpretation must be unanimously
agreed by the members of the board of directors or the supervisory board.

However, if a company’s articles of association stipulate Swedish, Nor-
wegian or English as the group’s official language, meetings of the
board of directors or the supervisory board may be conducted in such
language, no simultaneous interpreting into Danish required, and direc-
tors or supervisory board members will not have the right to require docu-
ments in the official group language to be translated into Danish.

3.4.9. Employee representation

Danish companies are required to allow their employees to elect repre-
sentatives to the company’s supreme governing body if the company,
over a three-year period, has employed at least 35 employees. If this
condition is met, the employees can demand a vote to decide whether
employees’ representatives shall join the board (a so-called yes/no-
vote). A simple majority among the employees entitled to vote is suffi-
cient. If there is no majority in favour for the time being, a new vote may
be held six months later at the earliest. The company’s management
must assist in organising the voting procedures.

Employees are entitled to elect representatives and alternate representa-
tives to the company’s supreme governing body, corresponding to half
the number of the other members of the supreme governing body
(rounded up if not a whole number). However, the employees always
have the right to elect at least two representatives with alternate mem-
bers.

Employees elected under this procedure will join the company’s su-
preme governing body immediately after the next annual general meet-
ing (where new members elected or reelected by the shareholders will
also be appointed).

The supreme governing body of a company with employee representa-
tion have a statutory duty to ensure that “proper and efficient” information
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channels are provided to all employees to inform them of the company's
affairs. This should not be considered a heavy, time-consuming task as
companies are left to decide how best to meet this requirement, which,
of course, must depend on the nature and size of the company. Larger
companies (with, say, 200 employees) will often have co-operation com-
mittees, which can (also) provide the employees with the relevant infor-
mation.

Similar rules apply for a parent company if such company, together with
itssubsidiaries, meets the 35-employee requirement. However, in par-
ent companies, there shall be at least three employee-elected members
of the company’s supreme governing body.

Employee representatives in a company’s supreme governing body are
subject to the same duties and obligations as are its other members.
Employee representatives may therefore not disclose any confidential
information to their colleagues and are also subject to the general man-
agement liability, which is described below, although their level of ex-
perience and knowledge may be taken into account. Employee repre-
sentatives are entitled to the same remuneration as is paid to other
members of the company’s supreme governing body.

3.4.10. Management liability

Foreign companies, which have Danish subsidiaries, often appoint for-
eign personnel to the supreme governing body of the Danish subsidiary.
In some cases, day-to-day management is entrusted to foreign person-
nel posted in Denmark. All board members and executive officers must
be registered with the DBA and must know the duties imposed on them
by legislation and they must seek proper advice.

The issue of management liability is increasingly in the public eye and a
number of major company failures in recent years have brought in-
creased emphasis on corporate governance compliance. Given the in-
creasing willingness of creditors and shareholders to hold management
liable for failures, it is more important than ever to be aware of the extent
of this liability and how to ensure that corporate decisions cannot be crit-
icised.
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In general, the basis in Danish law for management liability is the gen-
eral rule of liability for negligence. Board members and executive officers
must therefore exercise their duties loyally and always with due care and
attention.

The typical situations where liability may arise can roughly be catego-
rised as follows:

e Neglect of specific, clearly defined duties imposed by the Companies
Act, the Financial Statements Act, the company’s articles of associa-
tion, or fundamental legal principles. Typical examples would be the
granting of prohibited shareholders’ loans or the engaging in business
clearly outside the company’s objects as set out in the articles of as-
sociation. Members of management should familiarise themselves with
their duties in this respect, and obtaining legal advice from the outset
will help to steer clear of pitfalls.

e The pursuit by management of their own interests, or, at least, interests
not related to those of the company. Typical examples would be trans-
actions between members of management and the company not made
on arm’s-length terms or in other ways bestowing unfair benefits on
members of management at the expense of the company or any of its
shareholders.

e Failure to perform duties in a proper and business-like manner. This
category is probably the most likely to arise as the typical examples
would be creditors seeking compensation from management in cases
where creditors have suffered a loss either because management failed
to take action to ward off financial difficulties or, where such action was
taken, failed in that attempt.

These claims often arise where management has failed to monitor the
cash flow and financial status of the company, but the question of
whether a particular course of action was appropriate will feature prom-
inently in the subsequent dispute.

To date, Danish courts have beenreluctanttoimpose liability unless clear
specific duties have been neglected. A summary of the duties of man-
agement can never be exhaustive, as much will depend on the com-
pany’s circumstances, but the key responsibilities are listed below.
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The board of directors must, in addition to performing overall manage-
ment and strategic management duties and ensuring proper organisa-
tion of the company’s business, ensure that:

e the bookkeeping and financial reporting procedures are satisfactory,
having regard to the circumstances of the company,

e adequate risk management and internal control procedures have been
established,

e the board of directors receives on-going information as necessary
about the company’s financial position,

e the executive board performs its duties properly and as directed by the
board of directors, and that

e the financial resources of the company are adequate at all times, and
that the company has sufficient liquidity to meet its current and future
liabilities as they fall due.

In public limited companies, the supreme governing body must adopt
specific rules of procedure relating to the exercise of its powers. These
will typically include the frequency of board meetings, voting procedures
and constitution.

Some of the statutory demands on the board of directors may well be
dealt with more easily by the day-to-day management, but board mem-
bers should consider carefully how best to ensure that they comply with
their duties as such compliance will be of great - if not decisive - im-
portance if problems arise. Well-drafted rules of procedure are im-
portant tools in this respect and the importance of obtaining proper legal
advice cannot be overstated.

The executive board must, in addition to performing the day-to-day
management:

e follow the guidelines and directions issued by the board of directors,

e ensure that the company’s bookkeeping complies with the applicable
statutory rules, and that its assets are properly managed, and
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e ensure that the financial resources of the company are adequate at all
times, and that the company has sufficient liquidity to meet its current
and future liabilities as they fall due.

If the company at some point has no real chance of avoiding bank-
ruptcy (in Danish case law: "The point of hopelessness") the contin-
ued operation of the company may result in liability for the manage-
ment.

If a company uses the one-tier or two-tier governance structure de-
scribed above the responsibilities of the executive board change accord-

ingly.

Over the last few years it has become more common that insurance cover
(D&O liability insurance) is taken out, and a number of insurers offer
this type ofcover.

3.4.11. General meetings

Annual general meetings must be held in time for the company to comply
with the deadline for filing the annual report. The approved (and audited)
report must be received by the DBA no later than six months after the
end of the financial year for non-listed companies or four months after
the end of the financial year for listed companies. Extraordinary general
meetings must be held when requested by a) the central governing
body, b) the supervisory board, c) the auditor appointed by the general
meeting, d) any shareholder in a private limited company or e) a share-
holder holding more than 5 per cent of a public limited company's share
capital.

The Companies Act provides flexible rules on the convening and holding
of general meetings by permitting the use of written resolutions rather
than physical or virtual general meetings. By unanimous decision, the
shareholders of a non-listed company may agree to waive the formal
requirements of the Companies Act and the company’s articles of asso-
ciation applicable to general meetings. Such waiver may either be given
in respect of a specific general meeting or in general. A general waiver
must be incorporated into the company’s articles of association. In any
event, shareholders representing more than 10 per cent of the
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company’s share capital may always require a physical general meet-
ing.

Notice for convening a general meeting must be given no earlier than 4
weeks (five weeks for listed companies) and, unless the articles of as-
sociation prescribe a longer period, no later than 2 weeks before the
general meeting (three weeks for listed companies). Notices convening
general meetings must be sent to all registered shareholders.

In an effortto promote active ownershipin Danish companies, each owner
of share capital is entitled to attend general meetings by proxy. The
right to attend by proxy cannot be limited or eliminated in the company's
article of association and may be issued as an indefinite proxy as long
as it can be revoked by the issuer at all times. The law does not require
the proxy to be given for the purpose of a specific general meeting or
otherwise be of a specified content, nor does it prohibit the proxy to be
issued to a member of the management of the company.

The notice requirement for a specific annual or extraordinary general
meeting may be waived by unanimous agreement and, also by unani-
mous agreement, general meetings may be held “by proxy”. In such
cases, the shareholders will authorise a board member or, in mostcases,
the company’s legal adviser to exercise the voting rights and record the
decisions inthe minutes. In this way, wholly owned subsidiaries may eas-
ily fulfil required corporate formalities. In addition, where all of the share-
holders in a non-listed company consent, decisions by the shareholders
may be made in other ways than by a general meeting.

General meetings may be held virtually, either as completely virtual meet-
ings (where everybody participates electronically, e.g. by phone, the In-
ternet oranother medium with a similar function) if decided by the general
meeting with a 2/3-majority of the votes cast and the voting share cap-
ital represented at the general meeting or partially virtual meetings
(where some participate electronically while others attend in person) if
decided by the central governing body.

A company may also electtointroduce electronic communication between
the company and its shareholders, e.g. by convening the general meet-
ing by e-mail.
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As a main rule, all business transacted at general meetings must be
decided by a simple majority of votes, unless otherwise provided by the
articles of association or the Companies Act. However, some proposals,
including proposed amendments to the articles of association, capital
increases, capital decreases and mergers, require a majority of at least
two thirds (2/3) of the votes cast and of the voting share capital repre-
sented at the general meeting. For a limited number of more radical
amendments to the articles of association the fraction is raised to nine-
tenths (9/10). Finally, any proposed resolution to amend the articles of
association which increase shareholder obligations to the company re-
quires the unanimous agreement of all shareholders.

3.4.12. Language at general meetings

The Companies Act permits general meetings to be held in a language
other than Danish. Thus, the general meeting may resolve by a simple
majority of votes to conduct general meetings in Swedish, Norwegian or
English without providing simultaneous interpreting into Danish to all
participating shareholders.

If the proposed language is a foreign language other than Swedish, Nor-
wegian or English, and no simultaneous interpreting into Danish is pro-
vided, such resolution will require approval by nine-tenths (9/10) of the
votes cast and of the share capital represented at the general meeting.

3.4.13. Votingrights

Unless otherwise stated in a company’s articles of association, each
share carries one vote. Some companies maintain two (or more) classes
of shares (usually called A-shares and B-shares) with the articles of as-
sociation stating that one class of shares carries increased voting
rights.

The shareholders’ right to attend a listed public limited company's gen-
eral meeting and to vote on their shares must be determined on the
basis of theshares held by the respective shareholders atthe date of reg-
istration. The date of registration is one week before the date of the gen-
eral meeting. The articles of association of any limited company may
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also provide that shareholders are required to notify the company that
they will attend a general meeting no later than three days before the
date of the meeting.

The shareholding of each individual shareholder must be determined at
the date of registration, based onthe number of shares held by that share-
holder as registered in the register of shareholders and on any notice of
ownership received by the company for the purpose of registration in the
register of shareholders, but not yetregistered.

Depending on the circumstances, the voting rights provisions mentioned
above can be used as a defensive measure against hostile takeovers,
making it difficult for a purchaser to obtain control of the company.

3.4.14. Shareholders’ agreements

The Companies Act provides that shareholders’ agreements have no
binding effect on the company or on the decisions passed by the share-
holders in a general meeting.

Consequently, many typical shareholders’ agreement provisions may be
difficult to enforce. Consideration should be given to include certain
shareholders’ agreement provisions in the articles of association, bear-
ing in mind, however, that articles of association will be publicly avail-
able through the DBA website.

In light of the limitation on the enforceability of shareholders’ agree-
ments described above, shareholders who are parties to such agree-
ments should carefully consider how to ensure that the agreement can
be implemented with the full effect intended, and it will be important to
consider the consequences of a breach of shareholders’ agreements.

3.4.15. Pre-emption rights

All shareholders have pre-emption rights entitling them to subscribe for
new shares in the company in an amount proportionate to their existing
shareholdings. Shareholders may agree, subject to certain majority re-
quirements, to waive this right. Pre-emption rights apply only in cases
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where the capital increase is to be issued forcash.

3.4.16. Dividends

Distribution of ordinary dividend can be made once ayear atthe annual
general meeting.

The general meeting may not resolve to distribute dividend exceeding
the amount pro- posed or accepted by the company’s central governing
body. Dividends may only be distributed out of distributable reserves.
The general meeting may resolve to distribute extraordinary dividend
when the company has presented at least one ordinary annual report.

The shareholders may authorise the central governing body to resolve
to distribute extraordinary dividend. The authorisation can be made as
a standing authorisation without any time limitation, but shareholders
may also choose to set temporal, monetary or other limitations on the
authorisation, providing, forinstance, that the authorisation will cease af-
ter a certain period of time or that the amount of dividend to be distrib-
uted cannot exceed a certain threshold. Extraordinary dividend may only
be distributed out of distributable reserves and profit for the current finan-
cial year up to the date of the resolution on distribution if such profit has
not been distributed, appropriated, or tied up.

A resolution to distribute extraordinary dividends passed more than six
months after the balance sheet date in the company’s latest adopted
annual report must always be accompanied by an interim balance sheet
showing that there are sufficient funds available for distribution. Where
a resolution is passed less than six months after the balance sheet date
in the company’s latest adopted annual report, it will be for the central
governing body to decide whether the balance sheet from the latest an-
nual report is adequate, or whether an interim balance sheet must be
prepared.

Some reserves may not be available for distribution according to the
Companies Act or the company’s articles of association.

3.4.17. Loans to shareholders and members of the management
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Traditionally, the Companies Act has prohibited limited companies from
granting loans or providing security to its shareholders or members of the
management of the company or management members in other compa-
nies, which exert a decisive influence in the company and persons
closely related to members of the management. However, as of 1 January
2017, new legislation has been enacted allowing limited companies to
directly or indirectly, advance funds, grant loans or provide security for
the persons listed above under certain conditions including that,

e the loan or security does not exceed the company’s distributable re-
serves,

e arm’s length terms are satisfied,

e the general meeting has resolve to or authorised the central governing
body to grant the loan or security,

e the loan or security must not exceed what is accepted by the central
governing body, and

e the company must have presented its first annual report.

If the loan or security is regarded self-financing, the loan or security
must meet further conditions as described below in section 3.4.18.

If the shareholderis a parent company incorporated in Denmark, in an-
otherEUor EEA member state, in Switzerland, Australia, Canada, Hong
Kong, Japan, South Korea, New Zealand, Singapore, Taiwan or in the
US, the company may, notwithstanding that the conditions above are
not met, directly orindirectly, advance funds, grantloans or provide se-
curity for the liabilities of the parent company.

Furthermore, a company may, where the conditions set out above are not
met, directly or indirectly, advance funds, grant loans or provide security
for the persons specified above for the purpose of usual businesstrans-
actions.

These rules may give rise to considerable uncertainty in specific cases
and it is therefore advisable to consult legal advisers prior to
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implementation of any transaction involving a company and its share-
holders or members of the management, respectively.

3.4.18. Self-financing

Prior to 1 March 2011 the Companies Act prohibited all use of a com-
pany’s assets for the purpose of acquiring shares in the company or its
parent (so-called “self-financing”). The ban still applies, but following
mentioned date, an exception has come into force (so-called “legitimate
self-financing”).

Ingeneral, legitimate self-financing requires that
e areportis prepared by the central governing body,

e the resolution is reasonable seen from the perspective of the com-
pany,

e arm’s length terms are satisfied,

e the general meeting approve the self-finance with a qualified major-
ity, and that

e any third party receiving financial assistance is credit rated.

The total financial assistance granted by the company may at no time
exceed what is reasonable having regard to the company’s (or the
group’s) financial position, and the company may only use funds that
can be distributed as dividends for this purpose.

3.419. Treasury shares

Public and private limited companies are allowed to purchase shares is-
sued by the company itself (treasury shares), provided that the com-
pany’s central governing body has obtained authorisation from the gen-
eral meeting and provided such purchase of treasury shares can be cov-
ered by the company’s distributable reserves. The authorization shall
specify a) the maximum value that the company's own shares may have
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and b) the minimum and maximum amount that the company may pay
as consideration for the shares.

If it is necessary to avoid significant and imminent damage to the com-
pany, the central governing body may decide, on behalf of the company,
to acquire the company's own shares without the authorization of the
general meeting.

The company cannot exercise voting rights attached to treasury shares,
and its holding of treasury shares must be disregarded when assessing
whether the company satisfies the capital requirements as specified
above.

3.4.20. Annualreportand audit

Danish companies are required to prepare an annual report in accord-
ance with the Financial Statements Act. The annual report must give a
true and fair view of the company’s (or group’s) assets and liabilities,
financial position and profit orloss.

As of 1 January 2014, the general meeting may resolve by a simple
majority of votes that the annual report must be prepared and presented
in English. The resolution must be included in the articles of association
of the company. Inclusion of such resolution in the articles of associa-
tion is not subject to a separateresolution.

The annual report must be audited by an independent auditor and ap-
proved byageneral meeting. The financial year mustin general cover a
12-month period. The first accounting period, or where the account-
ing period is rescheduled, may cover a shorter or longer period than
12 months, up to a maximum of 18 months.

Small private and public limited companies can decide that the annual
report is not to be audited. As a main rule, limited companies that do
not exceed two of the three following limits on the balance sheet date
in two successive financial years qualify for the audit exemption:

1. Abalance sheetamountof DKK 4 mill.
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2. A net turnover of DKK 8 mill.
3. An average number of 12 full-time employees during the financial year.

Holding companies are also allowed to use the audit exemption, provided
that the holding company and the companies controlled by the holding
company in the aggregate do not exceed two of the three above men-
tioned limits.

Most small private and public limited companies (including holding com-
panies in small groups) are allowed to use a certain standard for the
auditor’s statement in the annual report. The standard is tailored to the
size and complexity of small companies and will generally entail re-
duced expenses.

3.4.21. Reporting requirements and continuing obligations

Corporate reporting requirements are not substantially different from
those commonly found elsewhere. Any change in the company’s ad-
dress, in company management or of the company’s auditor must be
notified to the DBA within 14 days from the date of the decision.

The annual report must be filed with the DBA without undue delay after
the general meeting’s approval of the annual report, subject to the over-
riding general time limit stated above requiring receipt of the annual re-
port by the DBA no later than six months after the end of the financial year
for non-listed companies or four months after the end of the financial year
for listed companies.

Other changes, including amendments to the articles of association,
must be notified to the DBA within two weeks from the date of the deci-
sion.

Listed companies are required to notify the stock exchange (Nasdaq
Copenhagen) immediately of any change in management and of any
significant matters which may influence the market price of their shares.
In addition, Nasdagq Copenhagen requires that listed companies specify
in their annual reports the position taken by the board of directors on
the recommendations contained in the Recommendations on Corporate
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Governance issued by the Committee on Corporate Governance.

3.4.22. Publicrecords- access

The company registration system is fully computerised and a fair amount
of information is, upon payment of fees, available online to any inter-
ested party. This information includes summary extracts of the full list
of board members, managers, auditors, rules of signature, financial
year, and the filing date of the latest annual report. Copies of annual
reports are also available online whereas copies of articles of associa-
tions, minutes of general meetings etc. may be available by ordinary
mail within a few days (or by fax the same day on payment of an addi-
tional fee).

3.5. Cross-border conversions, mergers, and divisions

The EU directive 2019/2121, regarding cross-border conversions, mer-
gers and divisions, has been implemented into Danish legislation with
effect from 10 March 2023. The purpose is to create harmonized rules
on such cross-border restructurings, making it easier for companies
within the EU and EEA to establish themselves in the most effective
way.

However, the new legislation also increases the obligations to conduct
such restructurings, including for instance the company's obligation to;

e ensure that the employees, through their representatives, have had the
opportunity to express themselves and in that case have received a
reasoned response from the management before deciding to carry out
the transaction, and

e include information about the capital owners' right to demand their cap-
ital shares redeemed for a cash amount corresponding to the value of
the shares with payment received no later than two months after the
transaction's effective date.
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3.6. Branch office

Foreign public limited companies, private limited companies and limited
partnership companies, as well as companies with a similar company
form may register a branch in Denmark. As of 1 January 2022, no dis-
tinction is made between foreign companies domiciled in an EU or EEA
country and foreign companies not domiciled in an EU or EEA country.

When registering a branch in Denmark the foreign company must file
certain information to the DBA, including but not limited to its name,
legal form, purpose, date of formation, signing rule and company regis-
tration number. The foreigh company must also present official proof,
no more than three months old, stating that the company is legally ex-
isting in its home country. If the foreign company is not established in
an EU or EEA country, the company's articles of association must be
attached to the registration to the DBA.

At least one branch manager must be appointed by a power of attorney
and will be responsible for all the obligations of the branch vis-a-vis the
Danish authorities, in particular with regard to tax, VAT, etc. It is a stat-
utory requirement that the branch manager is able to bind the company
(i.e. the foreign company must be fully bound by all actions taken by
the branch manager on behalf of the branch); the rule of signature may
only limit the power to bind the company to any number of branch man-
agers having to sign jointly.

The audited annual report of the foreign company must be filed with the
DBA without undue delay after the annual report has been approved by
the annual general meeting, and in no event later than six months after
the end of the financial year.

3.7. European Company

Companies also have the option of forming a European Company -
known formally by its Latin name “Societas Europaea” (“SE”). An SE will
be able to operate on a European-wide basis and be governed by Com-
munity law directly applicable in all member states. So far only very few
European Companies have been formed in Denmark.
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3.8. European Cooperative Society

Following the implementation of the European Company (SE), the EU
has been anxious to ensure equal terms of competition and to contribute
economic development for the cooperatives, which are a form of organ-
isation generally recognised in all member states. The object is to pro-
vide cooperatives with adequate legal instruments to facilitate the devel-
opment of their cross-border activities.

Since 2006 this has been possible and natural persons resident in - or le-
gal entities established under the laws of - different member states may
establish an European Cooperative Society ("SCE"). It is also possible
to establish an SCE by the merger of two existing cooperatives or by the
conversion of a national cooperative into the new form without first having
tobe wound up, where such national cooperative has its registered office
and head office in one member state and an establishment or subsidiary
in another.

Withregardtotaxation, competition, intellectual property, andinsolvency,
the provisions of national law (and Community law) are applicable with
respect to the SCE.

3.9. Limited partnership

Some types of business may choose to establish a limited partnership
(in Danish: “Kommanditselskab”, abbreviated “K/S”), i.e. an entity with
a general partner having unlimited liability and any number of limited
partners having their liability limited to a certain amount.

A limited partnership is governed by a set of articles of association
which will generally have to be filed with the DBA. An annual report must
be prepared and filed (if all limited partners are public limited companies,
private limited companies, or limited partnership companies) without un-
due delay after approval by the general meeting in order for the DBA to
receive the annual report within six months after the end of the financial
year.
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3.10. Limited partnership company

The limited partnership company (in Danish: “kommanditaktieselskab”
or “partnerselskab”, the latter abbreviated “P/S”) is a variety of the lim-
ited partnership, regulated by the Companies Act with the necessary
changes, in which the limited partners have contributed a certain capi-
tal, which is divided into shares. It is a requirement that the general
partner has managerial and financial powers in the limited partnership
company.

The Companies Act governs certain aspects of the limited partnership
company relating to formation, power to sign for the company, the con-
tent of the articles of association, and registration. The annual report
must be prepared and filed without undue delay after approval by the
general meeting in order for the DBA to receive the annual report within
six months after the end of the financial year.

3.11.  Partnership

Partnerships (in Danish: “interessentskab”, abbreviated “1/S”) are es-
tablished based on a partnership agreement, and there are no statutory
requirements on the contents of such an agreement. Each partner has
unlimited joint and several liability for the obligations of the partnership.

In every respect other than for tax purposes, the partnership is consid-
ered a separate legal entity.

If all partners are subject to limited liability, e.qg. if all partners are cor-
porate entities, the partnership must file a notification to the DBA (in-
cluding the partnership’s articles of association) and is also subject to
the Financial Statements Act. The annual report must therefore be pre-
pared and filed without undue delay after approval by the general meet-
ing in order for the DBA to receive it within six months after the end of
the financial year.

3.12. European Economic Interest Groupings
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With effect from 1 July 1989, Denmark has implemented the EC Directive
on European Economic Interest Groupings (EEIG) and any such entity
may therefore choose to have its registered domicile in Denmark.

3.13. Representation office

The establishment of a representation office is not subject to any spe-
cific restraints, except in case of representation offices of foreign banks,
investment companies,insurance companies and other financial under-
takings, in which case special notification must be made to the relevant
authority.
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4. Accounting

The Danish Financial Statements Act (“Arsregnskabsloven”) regulates all
business enterprises except financial businesses.

The Financial Statements Act requires that most companies, i.e. public
limited companies, private limited companies, limited partnerships,
commercial foundations, SCE companies, cooperatives, other compa-
nies with limited liability and partnerships and limited partnerships in
which all partners or general partners are public limited companies, pri-
vate limited companies or limited partnerships, shall prepare an annual
report, giving a true and fair view of the company’s (or the group’s)
assets and liabilities, financial position and profit or loss.

Except for certain small business enterprises and certain small limited
companies, the annual report must be audited by an external and inde-
pendent chartered auditor. Limited partnerships and partnerships in
which all general partners or partners are not public limited companies,
private limited companies, or limited partnership companies are not re-
quired under the Financial Statements Act to prepare annualreports.

The Financial Statements Act is based on a value-oriented accounting
concept, which implies that generally the accounting shall be based on
the present market value of assets and liabilities as opposed to historic
cost. Furthermore, the principles applied from year to year shall be con-
sistent. Danish legislation and accounting standards are constantly ap-
proximating IAS and IFRS and are in general very close to these stand-
ards.
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5. Mergers & acquisitions

5.1. Introduction

Mergers and acquisitions can be structured in various different ways,
e.g. by way of a purchase of shares, an acquisition of assets combined
with the assumption of liabilities, by a merger or by combinations of the
aforesaid. Also the spin-off of an internal division into separate corporate
vehicles or a demerger is often seen as part of anacquisition.

Mergers and acquisitions are usually preceded by a due diligence in-
vestigation, examining the target company and its assets in order to ob-
tain comfort on the price and other material terms on which the buyer
offers to acquire the shares or assets of the target company (e.g. pur-
chase price adjustments, conditions precedent, specific indemnifica-
tions and representations and warranties).

Danish antitrust rules will apply in conjunction with EU antitrust rules in
connection with a market concentration such as a merger or a takeover.
See Section 12 on Competition Law.

5.2. Acquisition of shares

The majority of acquisitions of Danish companies are made by a transfer
of all or a majority of the shares of the target company. The advantages
of an acquisition of shares rather than of assets and liabilities are pri-
marily the relative ease in defining the business being acquired, the ab-
sence of automatic termination rights of the contracting parties of the
selling company, and tax. See Section 6 on Tax.

The purchase price for shares may be all cash, or combinations of shares,
cash, convertible bonds, and/or warrants.
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Shares are freely transferable unless otherwise agreed between the
shareholders or other stakeholders of the company (e.g. a bank or other
(secured) creditor). Restrictions on transfers of shares will usually be
provided for in the articles of association or a shareholders’ agreement
and will, depending on the restriction, also be registered in the share-
holders’ register. There may, however, be other obstacles to the takeover
of a Danish company, including the following:

e Articlesofassociation and/orshareholders’ agreements may, particularly
fornon-listed companies, grant (often mutual) rights of first refusal be-
fore a sale of shares to any third party, or the transfer of shares may be
subject to approval by the board of directors or other sharehold-
ers/stakeholders.

e A company may have different classes of shares with different voting
rights, making access to a majority holding very difficult. In most cases,
shares carrying increased voting rights will be held by only one or a few
shareholders (and are often not listed on Nasdaq Copenhagen A/S)
whereas shares with decreased voting rights are likely to be held by a
large number of shareholders and may be listed on Nasdaq Copenha-
gen A/S (or other regulated or alternative market).

e Articles of association may limit the voting rights to be exercised by
any one shareholder, and it is even possible that no one shareholder
may exercise voting rights exceeding, say, 1% of the total voting rights
in a company. Limitations on voting rights often appear in the articles
of association of banks, savings banks, and similar companies.

The Danish Companies Act generally prohibits a Danish company from
extending any loan, providing any security or otherwise providing funds
aiding in the acquisition of its own shares (self-financing), which should
be taken into consideration when planning the financing of the acquisi-
tion. See Section 3.4.18 for more information regarding the ban on self-
financing. Alternative ways of securing the financing of an acquisition
of shares may include a pledge of the shares in the target company
coupled with appropriate financial and restrictive covenants and/or a
subsequent 'debt pushdown' through distribution of dividends from the
target company. The buyer is legally allowed to use such dividends to
pay of its acquisition loan (despite the self-financing ban) if the condi-
tions for distribution of dividends in the Danish Companies Act are met.
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The holding of a controlling block of shares does not mean that the major-
ity shareholder can compel the minority shareholders to sell their
shares. Compulsory redemption (squeeze-out) of shares of the minority
shareholders is only possible if more than 90% of the shares and of the
voting rights are held by one majority shareholder. In the same way,
when this threshold is reached, the minority shareholders may demand
that their shares be purchased by the majority shareholder.

In an acquisition of shares the buyer will take over the target company
with all itsexisting assets and liabilities. There is no legal requirement
to obtain consent to thetransaction from the target company’s contract-
ing parties, unless otherwise specifically agreed (e.g. by way of 'change
of control' provisions). If such third-party consentis contractually agreed,
the lack of such consent will not render the acquisition of the target
company’s shares legally void, instead the consequence will usually be
the termination of the affected contracts.

There is no stamp duty payable on the transfer of shares in Denmark. Fur-
ther, thereis no legal requirement to have share transfers notarised.

Any shareholder holding more than 5 % of the total votes or share capi-
tal of a Danish company shall be registered in the Danish Business Au-
thority’s public shareholder register.

5.3. Mergers

The Danish rules on mergers conform to the Third Company Directive.
A merger may be effected either by transferring the assets and liabilities
of one or more companies to another existing company or by transfer-
ring the assets and liabilities of one or more companies to a new com-
pany. The provisions include safeguards to protect each company’s
creditors and minority shareholders.

In addition, Denmark has implemented the EU directive on cross-border
mergers of limited liability companies (2005/56/EC) and allows and rec-
ognises mergers between public limited companies and private limited
companies (and certain other limited liability companies subject to the
Danish Act on Undertakings Carrying on Business for Profit) subject to
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the laws of two or more different EU or EEA member states. The basic
rule on cross-border mergers is that the Danish rules on domestic mer-
gers apply with some exemptions, including a right for objecting minority
shareholders of the discontinuing company(ies) to have their shares re-
deemed by the company at market price.

The main reason for structuring an acquisition as a merger is the prin-
ciple of universal succession, allowing for the transfer of assets and lia-
bilities from the discontinuing company to the continuing company with-
out the consent of the contracting party, unless otherwise specifically
agreed. The principle of universal succession also applies in connection
with demergers.

5.4. Companies with shares listed on a regulated market

The acquisition of shares in a Danish company with shares listed on a
regulated or alternative market in Denmark is subject to the rules of the
Danish Capital Markets Act and the Danish Executive Order on Takeo-
vers, which among other things implement most of the EU Takeovers Di-
rective. There is one regulated market in Denmark, Nasdagq Copenhagen
A/S, whereas First North is an alternative market.

AdecisiontolaunchatakeoverbidregardingaDanishcompanylistedon
aregulatedor alternative marketmustbe made publicimmediately. The
biddermustprepare anoffer document, which mustinclude information
on, inter alia:

e bidder’s identity and address,

e tenderprice,

e termsofpayment,

e acceptance period for the offer, and

e statement of bidder's future plans for the company
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The Danish Capital Markets Act and the Danish Executive Order on
Takeovers includes rules on the contents of the offer and the procedure
to be applied.

In respect of listed companies, the purchaser of a substantial portion of
shares will be obliged, in certain situations, to offer to purchase also
the shares of the remaining (minority) shareholders. This will be the case
where there is a direct or indirect transfer of shares in a listed company,
by which transfer the investor (or investors) gains control of the target
company by:

e holding, directly or indirectly, more than one third (1/3) of the voting
rights in the target company unless, in specific cases, it can be clearly
established that such holding does not constitute a controlling interest,

e having theright to control one third (1/3) ofthe voting rights in the target
company according to an agreement with the other shareholders, or

e being entitled to appoint or dismiss a majority of the members of the
company’s central governing body.

As a general rule, the purchase price must be the highest price paid for
shares in the company by the investor (or investors) within the last six
months prior to the offer, but there may be circumstances (e.g. corporate
restructuring) in which an exemption from this requirement will be pos-
sible.

The investor will be required to prepare an offer document, which mustin-
clude much of the same information as required in a voluntary tender
offer.

Under the rules of the Capital Markets Act and the Danish Executive Or-
der on Major Shareholders, transactions involving shares of a company
listed on a regulated or alternative market whereby the acquirer
achieves a certain percentage of share capital or voting rights must be
notified to the target company and to the Danish Financial Supervisory
Authority. Notification shall be made as soon as possible, usually taken
to mean on the same trading day as the transaction takes place.

Notification about shareholdings must be submitted when:
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e the votes attaching to the transferred shares represent at least 5% of
the total votes or the nominal value of the transferred shares represents
at least 5% of the share capital, or

e as aresult of a change in a holding already notified (i) the limits of 5,
10, 15, 20, 25, 50 or 90 percent and (ii) limits of 1/3 or 2/3 of the total
votes or share capital are reached, or if they are no longerreached.

The duty todisclose shareholdings applies notonly toshares owned by the
actual holder of shares, but also to natural or legal persons who are enti-
tled to acquire, dispose of or exercise voting rights under certain specific
circumstances.

The duty to disclose also applies with respect to certain types of deriva-
tives.

5.5. Acquisition of assets

In the event of an acquisition of assets and liabilities, it will often be pref-
erable to incorporate a Danish company to acquire the assets and liabili-
ties and employ any employees.

The main reason for structuring the acquisition as a purchase of assets
and liabilities is the possibility it provides to exclude certain actual or
contingent liabilities and tax legacy. The extent of due diligence inves-
tigations and seller’s representations, warranties and covenants are,
however, often substantially the same whether shares or assets are ac-
quired. For the buyer, an asset purchase will have the advantage that
the book value of the assets, on incorporation into the buyer’s balance
sheet, may be increased to fair market value, thereby increasing the
basis for obtaining the necessary loan financing and also increasing the
basis for depreciation for tax purposes. Acquired goodwill is permitted to
be included in the basis of depreciation. Further, as no shares are trans-
ferred, the general prohibition against the target company providing
loans or other security for the purchase of its own shares (self-financing)
and the rules on mandatory offers do not apply.

As a result of the tax liabilities incurred by the seller in an asset
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purchase, the purchase price is, however, likely to be higher relative to
what it might have been in a share transfer scenario.

Also, a transfer of assets and liabilities will require the obtaining of ap-
proval from contracting parties of the acquired business, who will have
to accept the acquisition vehicle as their new contracting party.

In a purchase of assets and liabilities, the buyer will automatically as-
sume the rights and obligations of the seller vis-a-vis the employees.

Transfer of real estate is subject to payment of a stamp duty of DKK 1,850
(approx. EUR 250) as per 1 January 2023 plus 0.6% of the transfer price
of the property (see section 10 on Real Property). There is no stamp
duty payable on the transfer of other assets, nor is there any legal re-
quirement to have the transfer of Danish assets notarised.
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6. Tax

Denmark has a reputation as a high-taxation country. However, from a
business/company/employer’s perspective, a comparison with other Eu-
ropean jurisdictions will show a more balanced picture inrespect of com-
bined corporate tax and labour costs.

To a great extent, the Danish tax regime relies on direct rather than indi-
rect taxes. Even if direct labour costs in terms of wage levels are com-
paratively high, there arerelatively few indirect costs and duties in the
form of social security and contributions from employers, which in other
jurisdictions serve to push combined tax and labour costs to a high level.

Danish tax law is a quite complicated area, which undergoes frequent
changes and amendments by the Parliament. The extensive and detailed
legislation (supplemented by derivative legislation, guidance notes,
etc.) is supplemented by extensive case law and administrative practice.

Any transaction will therefore have to be structured carefully in order to
benefitfrom the most favourable tax treatment.

KROMANN REUMERT 65 DOING BUSINESS IN DENMARK






IKROMANN
REUMERT

The financial sector

DOING BUSINESS IN DENMARK




7. The financial sector

7. Introduction

The financial sectorin Denmark is mainly regulated by the Financial Busi-
ness Act, which in general applies to insurance companies, pension
funds, credit institutions, mortgage credit institutions, and investment
management companies (regulated funds’ management companies).
Other statutory rules relating to the financial sector include the Capital
Markets Act, the Act on Investment Associations etc., the Alternative
Investment Funds Managers etc. Act, the Act on Investment Firms and
Investment Services and Activities, the Act on Financial Advisers, In-
vestment Advisers and Real Estate Credit Intermediaries, a new Act on
Insurance Business, and the Mortgage Credit Loans and Mortgage
Credit Bonds Act.

The Financial Business Act sets forth rules regarding (among other
things) authorisation requirements, conduct of business, banking secu-
rity, investment, solvency and liquidity, ownership, management, ac-
counting and supervision in connection with the above institutions. Sup-
plementing the Financial Business Act is a large number of executive
orders and guidelines setting out more detailed regulation. Due to the
complexity of the regulatory framework applicable to the financial sec-
tor, we generally recommend detailed advice.

Kromann Reumert is involved in all aspects of legal advice related to the
financial sector, including advice in relation to securities admitted to
trading on a regulated market, official listing, offering of securities and
financial services, establishment and acquisition of credit institutions,
investment firms and funds, domestic and international project financ-
ing, acquisition and asset financing, loan transactions (both syndicated
and non-syndicated), security documentation, derivative transactions,
and insurance business. We act for a large number of domestic and
international banks, investment firms, mortgage credit institutions, pen-
sion funds, funds, alternative investment funds, and insurance compa-
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nies, as well as government and semi-governmental agencies in a vari-
ety of matters.

7.2 Securities admitted to trading on a regulated market

The only regulated market in Denmark is Nasdaq Copenhagen A/S, the
Copenhagen stock exchange.

Licensed as an operator of a regulated market pursuant to the Capital
Markets Act, Nasdag Copenhagen is un-der supervision of the Danish
Financial Supervisory Authority (FSA).

An operator of a regulated market shall publish on a continuous basis
the current prices, and the market depth of these prices, of shares ad-
mitted to trading on the regulated market and offered in its system. Fur-
thermore, an operator shall publish price, volume and time of transac-
tions carried out with shares and other securities admit-ted to trading
on the regulated market. Publication of such trade information shall be
available as close to real time as technically possible (in any case,
within one minute of the relevant transaction, if the transaction takes
place during the daily trading hours of the venue; otherwise, before the
opening of the next trading day for that trading venue).

Investment firms which systematically internalise in certain shares ad-
mitted to trading on a regulated market in the EU/EEA (meaning that
the firm on an organised, frequent and systematic basis deals on its
own account or by executing client orders outside a regulated market or
multilateral trading facility) shall publish on a continuous basis binding
prices of such shares.

Investment firms executing client orders or trading on their own account
in shares and other securities admit-ted to trading on a regulated market
in the EU/EEA outside a regulated market or multilateral trading facility
must also publish information about price, volume and date of comple-
tion of the transaction. Publication of such trade information shall be
available as close to real time as technically possible (in any case,
within one minute of the relevant transaction, if the transaction takes
place during the daily trading hours of the venue; otherwise, before the
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opening of the next trading day for that trading venue).

In general, only Danish and foreign investment firms, banks and other
credit institutions, mortgage credit institutions, and the Danish Central
Bank (Nationalbanken) are allowed to execute orders on Nasdaq Co-
penhagen. Such entities (except for the Danish Central Bank) must be
authorised to carry out securities trading (Danish and non-EU/EEA en-
tities must be Danish FSA-authorised, while EU/EEA entities, subject to
such entities holding an EU financial passport to carry out investment
services in Denmark cross-border or through a branch, must be author-
ised by the supervisory authorities of their respective home countries).

Most members of Nasdaq Copenhagen offer to their customers auto-
matic order routing, allowing customers to trade directly on Nasdaq Co-
penhagen via the member.

Trading on Nasdaq Copenhagen is fully computerised (operated within
Nasdaqg Nordic, grouping together the Nasdaqg exchanges in Copenha-
gen, Stockholm, Helsinki, Iceland, Tallinn, Riga and Vilnius to all share
the same trading system). No share certificates or other paper securi-
ties are issued, and securities are evidenced by electronic entries in a
securities depository (the Danish central securities depository VP Se-
curities A/S (“VP”) (Euronext Copenhagen) is currently the only author-
ised securities depository in Denmark). VP keeps individual accounts
for holders of securities as well as a share register for each listed com-

pany.

All securities trading on Nasdagq Copenhagen must be notified to VP
through authorised account controllers. However, certain “major cus-
tomers” may communicate directly with VP in respect of their own ac-
counts. It is possible for a holder of securities to operate multiple ac-
counts and to deal through several account controllers.

Registration with VP constitutes conclusive evidence of title to demate-
rialised securities. Any other rights attached to a dematerialised secu-
rity (securities will not be admitted to trading on a regulated market
unless dematerialised), including any form of charge or pledge, also
have to be registered in order to be enforceable against third parties.

An operator of a regulated market shall have clear and transparent
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regulations governing the admission of securities for trading and must
ensure that an approved and published prospectus has been presented
by the issuer. An operator may admit a security for trading on the reg-
ulated market without the consent of the issuer if the security has been
admitted, with the consent of the issuer, for trading on another regulated
market in the EU/EEA.

According to the Capital Markets Act and the Prospectus Regulation
(Regulation (EU) 2017/2019), an application for admission of securities
for trading on a regulated market in Denmark and (the first public offer-
ing of securities (if at an aggregate value of EUR 8,000,000) must be
accompanied by an approved prospectus satisfying the requirements in
the Prospectus Regulation.

Companies will be eligible for listing on Nasdaq Copenhagen if they
have a sufficient operating history, including three annual accounts.
Furthermore, companies must have documented earnings capacity at
group level or, alternatively, sufficient working capital available for
planned activities for at least twelve months after the first day of trading.
In respect of liquidity, normally a minimum of 25% of the shares must
be in public hands, the shares must be held by at least 500 qualified
shareholders and the expected market value of the shares must be at
least EUR 1 million. In addition, the companies must fulfil certain ad-
ministration and corporate governance requirements. Lastly, companies
will have to satisfy relatively strict disclosure requirements, including
on inside information, financial reports, forecasts, and changes in man-
agement.

Nasdaq Copenhagen is authorised by the Danish FSA to make, upon
request from an is- suer of shares, share certificates or bonds, a deci-
sion about official listing of the relevant security if such security has
been or will be admitted to trading on Nasdaq Copenhagen.

Rules regarding publication of inside information, insider lists, manag-
ers’ reporting obligation the prohibition against market abuse (insider
trading, market manipulation and unlawful disclosure of inside infor-
mation) is stated in the Market Abuse Regulation (596/2014), which has
direct effect in all EU member states.

Pursuant to the Capital Markets Act, companies with securities admitted
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to trading on a regulated market shall also disclose information regard-
ing annual reports and interim financial statements. Such information
also has to be published in a manner in which it is quickly available
throughout the EU/EEA, for example through Nasdaq Copenhagen, and
at the same time such information must be submitted to the Danish FSA.

The EU Takeover Directive (2004/25) is implemented with the Capital
Markets Act and the Executive Order on Takeovers. The regulation ap-
plies to mandatory and voluntary takeover bids alike, but regulation of
mandatory takeover bids is by far the most extensive. A natural or legal
person is required to make a mandatory takeover bid if acquiring, by
direct or indirect transfer of shares in a company whose shares are ad-
mitted to trading at a regulated or alternative market, control of such
company. The offer document must contain information on the financial
terms and other terms of the bid, including other information which is
deemed necessary for the assessment of the takeover bid. For manda-
tory bids, the price offered must equal or exceed the highest price paid
by such person for the shares already acquired. Any takeover bid must
be authorised by the Danish FSA before publication. The Executive Or-
der on Takeovers also sets out requirements in respect of agreements
on bonuses and payment out of company funds, publication, reports
from the board of directors of the company, changes in the bid, and
competing bids.

Nasdaq Copenhagen also operates an alternative market called Nasdaq
First North, which appeals to small or growth companies interested in
obtaining financing from the capital market at a lower cost than compa-
nies ad-mitted to trading on Nasdag Copenhagen. Nasdaq First North
is a multilateral trading facility and does not have the legal status of a
regulated market.

As a multilateral trading facility, Nasdaq First North is subject to the
prospectus regulation in connection with initial public offerings of secu-
rities, the Market Abuse Regulation (596/2014) and certain of the rules
in the Capital Markets Act, including rules on takeover bids. Other than
this, Nasdaq First North is primarily subject to the First North Rulebook
and the regulation on multilateral trading facilities.

To be eligible for admission to Nasdaq First North, a company must,
among other things, provide Nasdaq First North with a company
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description, sign an agreement with a certified adviser, and have the
necessary organisation and staff to comply with the requirements for
disclosure of information to the market. In respect of liquidity, the
shares of the company must meet the conditions for sufficient supply
and demand, which requirement will be considered satisfied if at least
10% of the share class to be traded is held by the general public (a
sufficient number of shareholders).

The domestic market, of course, is only one source of external financing
for major Danish companies, many of which have tapped into the Euro-
loan market, and some companies have obtained admittance and list-
ings on exchanges abroad, for example London, New York, Nasdaq in
the US, and Zurich.

7.3. Investment firms

In the Danish market for investment services, there are many foreign
investment firms represented, being marketed in Denmark on a cross-
border basis or via a branch or subsidiary.

With the implementation of the EU MiFID Il Directive (2014/65), foreign
investment firms from the EU or EEA areas may conduct investment
service activities with the type of instruments set out in the MiFID Il
Directive (as implemented in Danish law) in Denmark by way of cross-
border activity on the basis of the EU financial pass-port, subject to the
Danish FSA having received a notification and statement from the su-
pervisory authority of the investment firms' home country confirming
that the intended activities are comprised by the home country licence
as well as providing the Danish FSA with a programme of operations
setting out the investment services and/or activities, and information on
the investment firms' intended use of tied agents. Alternatively, such in-
vestment service activities can be carried out via a branch two months
after the Danish FSA has received sufficient information from the for-
eign supervisory authority, including information on among other things
guarantee schemes, the activities of the branch, and the home country
licence.

In respect of non-EU/EEA investment firms, such firms must obtain
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Danish FSA approval in order to offer services in relation to securities
in Denmark. To obtain a Danish licence, the foreign investment firm has
to proceed along a formal procedure not unlike the one applicable to
EU/EEA investment firms’ notification, but the documentation to be de-
livered by non-EU/EEA applicants may prove more difficult to obtain in
practice.

Danish rules on investor protection will apply in respect of foreign in-
vestment firms’ activities in Denmark via a branch and also, for non-
EU/EEA investment firms, for their cross-border activities. However, un-
der the Mi-FID Il Directive, an EU/EEA investment firm is subject to its
home country’s investor protection regulations for security trading ac-
tivities in Denmark performed on a cross-border basis.

If a foreign investment firm wishes to establish a Danish subsidiary,
such subsidiary will be required to obtain a Danish licence as an invest-
ment firm from the Danish FSA, and for that, it must be a public limited
company (“A/S”) and it must have a paid- up share capital of at least
the equivalent of EUR 150,000 or EUR 750,000, de-pending on the type
of investment services in which it intends to engage. However, for an
investment firm that is not authorised to hold client money or securities
and only carry out one or more of the investment services set out in
Annex |, Section A, no. 1, 2, 4, 5 or 7 of the Danish Act on Investment
Firms and Investment Services and Activities, it must have a paid-up
share capital of at least the equivalent of EUR 75,000.

Danish investment firms are comprised by a statutory guarantee
scheme, under the terms of which certain investors’ deposits are guar-
anteed up to a maximum of EUR 100,000. Certain investors’ securities
are guaran-teed up to a maximum of EUR 20,000 in case the investment
firm undergoes restructuring proceedings or is declared bankrupt.

7.4. Investment adviser

A company may obtain a licence as an investment adviser (a procedure
less extensive than that for obtaining a licence as an investment firm)
if the company is only carrying out investment advisory activities (i.e.
providing personal recommendations to a client, either on request or at
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the initiative of the investment adviser, in respect of one or more trans-
actions related to financial instruments). In accordance with the MiFID
Il Directive, a foreign EU/EEA investment adviser may provide invest-
ment advisory activities in Denmark on a cross-border basis or through
a branch on the basis of the EU financial passport, subject to a proce-
dure similar to that for investment firms.

7.5. Banking

Foreign EU/EEA credit institutions may operate in Denmark on a cross-
border basis or through a branch on the basis of the EU financial pass-
port, subject to the formalities required by EU legislation. In respect of
cross-border activities, the home country’s banking authorities must no-
tify the Danish FSA of the intended cross-border activities and confirm
that such activities are comprised by the bank’s home country licence.
The cross-border activities may be commenced upon the Danish FSA’s
receipt of this information. As for activities through a Danish branch,
the home country’s banking authorities must provide confirmation re-
garding the banking licence in the home country, capital and solvency
figures, and miscellaneous other information. The branch may start op-
erating two months after receipt of this information.

Foreign non-EU/EEA banks may operate in Denmark through a branch
subject to Danish FSA approval. The branch must have a minimum cap-
ital of EUR 5 million and must be managed by two or more branch man-
agers. In general, the branch will have to comply with the same regula-
tion in the Financial Business Act as Danish banks.

Danish rules on good business practice for credit institutions will apply
in respect of foreign credit institutions’ activities in Denmark, whether
on a cross-border basis or via a branch.

If a banking subsidiary is to be established, a minimum capital require-
ment of EUR 5 million will apply. A banking licence will also need to be
obtained and this will require, among other things, information on own-
ership.

A statutory deposit guarantee scheme ensures that depositors generally
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will receive repayment of up to a maximum of EUR 100,000 of any de-
posits lost in case the bank undergoes restructuring proceedings or is
declared bankrupt.

7.6. Insurance companies

Foreign insurance companies domiciled in another EU or EEA country
may conduct insurance business in Denmark through a branch or as
cross-border activity.

In order to conduct cross-border activities, the home country’s insur-
ance authorities must notify the Danish FSA of the intended cross-bor-
der activities and confirm that such activities are comprised by the in-
surance company’s home country licence. Further, the Danish FSA must
receive a solvency certificate, a list of classes of insurance, groups of
insurance, subsidiary risks which the insurance company intends to
cover in Denmark, and certain other information depending on the type
of cross-border activities. The cross-border activities may be com-
menced upon the Danish FSA’s receipt of this information.

As for activities through a Danish branch, the home country’s insurance
authorities must provide confirmation regarding the insurance licence in
the home country and miscellaneous other information. The branch may
start operating two months after receipt of this information. The foreign
insurance company must appoint a general agent authorised to repre-
sent the foreign insurance company vis-a-vis all public authorities and
third parties.

Insurance companies from outside the EU or EEA areas may conduct
insurance business in Denmark through a branch subject to Danish FSA
approval and a number of requirements on the investment of funds suf-
ficient to meet the obligations of direct business in Denmark.

Foreign insurance companies will be regarded as having a branch in
Denmark if they have an office in Denmark managed by their own per-
sonnel or if they are represented in Denmark by a third party authorised
to act on their behalf in a way similar to a branch.
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Danish rules on good business practice for insurance companies will
apply in respect of foreign insurance companies’ activities in Denmark
on a cross-border basis or via a branch.

7.7. Mortgage credit institutions

The large majority of property acquisitions in Denmark, whether com-
mercial or private, are financed by loans obtained from mortgage credit
institutions. These mortgage credit institutions, governed by the Finan-
cial Business Act and the Mortgage Credit Loans and Mortgage Credit
Bonds Act, are subject to supervision by the Danish FSA. With very few
exceptions, mortgage credit institutions may only provide loans against
mortgages registered on the property. Such institutions fund themselves
through the issue of mortgage credit bonds or (mortgage) covered
bonds. These bonds are typically admitted to trading on Nasdaq Copen-
hagen, and the importance of this sector is reflected in the fact that the
Danish bond market is among the biggest in the world.

According to the Mortgage Credit Loans and Mortgage Credit Bonds Act,
a mortgage may only be granted within certain limits, for example loans
provided for commercial property, whether industrial or office, may be
given for a maximum of 60% of the cash value of the property. The cash
value is estimated by the mortgage credit institution itself, following cer-
tain statutory and administrative guidelines.

Foreign EU/EEA credit institutions may conduct business in Denmark
as mortgage credit institutions through branches or as cross-border ac-
tivity subject to certain requirements (for example compliance with the
Mortgage Credit Loans and Mortgage Credit Bonds Act, main part of the
institution’s business must be limited to providing loans against regis-
tered mortgages, and loans and funding must be guided by a principle
of balance, etc.). A foreign EU/EEA mortgage credit institution may con-
duct business through a branch within two months of the Danish FSA
having received sufficient notification in this regard from the competent
home country authority. No time limit applies if an EU/ EEA foreign mort-
gage credit institution’s home country authority con-firms that business
will be conducted as cross-border activity.
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Danish rules on good business practice for mortgage credit institutions
will apply also in respect of foreign mortgage credit institutions’ activi-
ties as mortgage credit institutions in Denmark on a cross-border basis
or via a branch.

7.8. Funds

The Danish regulation of funds and fund managers is set out in (i) the
Act on Investment Associations etc., which transposes the UCITS IV-
Directive (2009/65/EU) and the UCITS V-Directive (2014/91//EU) into
Danish law and applies, inter alia, to the offering and marketing in Den-
mark of units in funds which qualify as a UCITS; and (ii) the Alternative
Investment Fund Managers etc. Act, which transposes the Alternative
Investment Fund Managers Directive (2011/61/EU, as amended)
(“AIFMD”) into Danish law and applies, inter alia, to the offering and
marketing in Denmark of interests or shares in funds which qualify as
alternative investment funds (AIFs).

7.81. UCITS

The direct or indirect marketing in Denmark of units in a foreign UCITS
falls within the scope of the Act on Investment Associations etc. and
requires prior notification to the Danish FSA.

A UCITS authorised by the competent authorities of its home member
state, which intends to market its units directly or indirectly in Denmark
must submit a notification letter to the competent authorities in its home
member state, which must include its fund rules or instruments of incor-
poration, its prospectus and, where appropriate, its latest annual report
and any subsequent half-year report together with the key investor in-
formation for the fund. Further, a UCITS, the units of which are mar-
keted to retail investors in Denmark, shall have a representative with
an office in Denmark. Information on the Danish representative must be
disclosed in the prospectus or in a supplement to the prospectus.

No later than 10 working days upon having received the notification let-
ter and the documents enclosed therewith, the competent authorities of
the UCITS’ home member state shall transmit the complete
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documentation to the Danish FSA accompanied by an attestation that
the UCITS fulfils the conditions imposed by the UCITS Directives. The
cross-border activities may be commenced upon the Danish FSA’s re-
ceipt of this information.

Danish rules on good business practice for investment associations will
apply in respect of foreign UCITS’ activities in Denmark.

7.8.2.  Alternative investment funds (AIFs)

The Alternative Investment Fund Managers etc. Act mainly includes in-
direct regulation of AIFs by way of regulation of the managers of AlFs
(AIFMs). However, if the legal form of an AIF allows it to be internally
managed and the AIF’'s governing body chooses not to appoint an ex-
ternal AIFM, the AIF itself is subject to the rules set out in the Alterna-
tive Investment Fund Managers etc. Act (as a “self-managed AIF”), sub-
ject to any necessary modifications.

Generally, the Alternative Investment Fund Managers etc. Act imple-
ments the AIFMD without gold-plating. However, the Alternative Invest-
ment Fund Managers etc. Act does include Danish private placement
rules con-templated by but not set out directly in the AIFMD, including
(i) rules on marketing of units or shares in an AIF to retail investors in
Denmark, (ii) rules on marketing of shares or units in non-EU/EEA AlFs
to investors in Denmark, and (iii) rules on non-EU/EEA AIFMs’ market-
ing of shares or units in EU/EEA AlFs to investors in Denmark.

Currently, the notification and/or approval requirements applicable to
EU/EEA AIFMs and non-EU/EEA AIFMs wishing to market units or
shares of AlFs to professional investors in Denmark can be summarised
as follows:

EU/EEA AIF Non-EU/EEA AIF

EU/EEA AIFM EU/EEA AIFMs wishing EU/EEA AIFMs wishing
to market units or to market units or
shares of EU/EEA AlFs shares of non-EU/EEA
to professional AlFs to professional
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investors in Denmark
may do so when the
competent authority of
the home member state
of the EU/EEA AIFM
has notified the EU/EEA
AIFM that a notification
has been sent to the
Danish FSA.

investors may,subject
to certain require-
ments, do so with the
approval of the Danish
FSA.

Non-EU/EEA AIFM

Non-EU/EEA AIFMs
wishing to market units
or shares of EU/EEA
AlFstoprofessional in-
vestors may, subject to
certain requirements,
do so with the approval
of the Danish FSA.

Non-EU/EEA AIFMs
wishing to market units
or shares of non-
EU/EEA AlFs to profes-
sional investors may,
subject to certain re-
quirements, do so with
the approval of the

Danish FSA.

Denmark has opted for the “depositary-lite” regime, which means that
EU/EEA AIFMs and non-EU/EEA AIFMs that wishes to market units or
shares of non-EU/EEA AlFs in Denmark must ensure that one or more
entities other than the AIFM itself has been appointed to carry out the
depositary-lite responsibilities listed in Sections 50, 51(1) and 52 of the
Alternative Investment Fund Managers etc. Act (implementing Articles
21(7)-(9) of the AIFMD).

Marketing of units or shares in AlFs to retail investors in Denmark is
only permitted by Danish AIFMs, EU/EEA AlIFMs or non-EU/EEA AIFMs,
which have been separately authorised by the Danish FSA to market
units or shares in the specific AIF to retail investors in Denmark. Listing
of shares or units in an AIF on a regulated market in Denmark will au-
tomatically be deemed marketing of such shares or units to retail inves-
tors in Denmark and thus require the AIFM to obtain separate authori-
sation from the Danish FSA to market units or shares in the relevant
AIF to retail investors in Denmark.

The Danish Alternative Investment Fund Managers etc. Act sets out
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good practice rules that apply to EU/EEA AIFMs conducting business in
Denmark through a Danish branch or on a cross-border basis as well as
certain on-going reporting and disclosure obligations to investors and
the Danish FSA.

Marketing of UCITS and AlFs by investment firms and credit insti-
tutions

Marketing/selling of units or shares of a UCITS or an AIF in Denmark
may be carried out by an investment firms or credit institution that is
authorised to carry out activities in Denmark assuming it holds the ap-
propriate licence to market such funds in Denmark, see section 7.3 and
7.5. However, a UCITS or an AIF may not be actively marketed/sold in
Denmark by a securities dealer, investment firms or credit institution,
unless the relevant UCITS has been notified for marketing in Denmark
in accordance with the notification procedure described above or the
AIFM itself could market the AIF in Denmark pursuant to, and in com-
pliance with, the Alternative Investment Fund Manager etc. Act.

7.9. Interests in Danish financial institutions

If Danish or foreign investors wish to acquire or sell interests in a Dan-
ish financial institution (banks, investment firms, insurance companies,
mortgage credit institutions or investment management companies), the
Danish FSA must be notified of and approve acquisitions of and certain
increases in qualifying interests in such financial institutions or financial
holding companies to such institutions.

A qualifying interest is defined as direct or indirect ownership of at least
10% of the capital or the votes in a financial institution or financial hold-
ing company or any interest that allows a significant influence on the
management of the financial institution or financial holding company.

The Danish FSA may only approve acquisitions of qualifying interests
and increases in existing qualifying interests if they do not prevent ap-
propriate operation of the financial institution or financial holding com-
pany. Further, the Danish FSA must be informed beforehand of certain
decreases in qualifying interests. Sanctions such as termination of
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voting rights attached to the capital in the financial institution or finan-
cial holding company may be imposed by the Danish FSA if holders of
qualifying interests impede the safe and proper conduct of business.
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8. Agents and distributors

8.1. Agents

Implementing the EU Directive on Commercial Agents, the Danish Act
on Commercial Agents closely reflects the provisions of the Directive.
With respect to the issue of indemnity or compensation payable to the
agent upon termination of the agency agreement, Denmark has opted
for the indemnity model. A substantial number of the provisions of the
Act on Commercial Agents are mandatory and will therefore supersede
any deviating provisions in an agency agreement.

The Danish Act on Commercial Agents stipulates a right for the agent
to receive a reasonable commission and certain limitations on non-com-
petition (restraint of trade) clauses, which, inter alia, cannot exceed two
years in duration and cannot extend to geographical areas, groups of
customers or kinds of goods not covered by the agency agreement. In
accordance with Danish background law on obligations, the Act does
not require agreements to be made in writing to be legally binding, and
as such, even verbal agreements might in practice establish an agency
agreement between two parties. Based on the specific factual circum-
stances, a given relationship might therefore — perhaps inadvertently —
result in the relationship between the principal and the agent being clas-
sified as being subject to the scope of the Danish Act on Commercial
Agents.

If an agency agreement has been entered into for an indefinite period
of time, the principal and the agent will both have to comply with a min-
imum notice period. The notice period is required to be at least 1 month
inthe first year of the contract and isincreased by 1 month for each sub-
sequent year until reaching the maximum notice period of 6 months. It
may be agreed, however, that the agent is entitled to terminate the
agency with 3 months’ notice. Agency agreements may be expressly
limited in time, in which case they will expire on the agreed date. How-
ever, if an agency agreement entered into for a fixed period of time is
renewed or continued upon expiry, either by express or tacit agreement,
the agency will be considered an agency formed for an indefinite period
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of time and the above-mentioned minimum notice periods will apply.

In most cases, agents will be entitled to indemnity upon termination.
Indemnity must be paid if and to the extent the agent has brought new
customers to the principal or has significantly increased business with
existing customers from which the principal continues to derive substan-
tial benefits, and if and to the extent payment of indemnity is equitable,
having regard to all circumstances of the case. In these cases, the
agent's right to indemnity cannot be deviated from by way of the agency
agreement since the provision on this area is mandatory. The indemnity
amount cannot exceed a figure equivalent to the remuneration for one
year calculated on the basis of the agent’s average annual remuneration
over the preceding five years. If the period of the agency agreement has
been less than five years, the remuneration must be calculated on the
basis of the actual agreement period.

8.2. Distributors

Whereas acommercial agentisanindependent partner who works for sale
of goodsinthe name of another person/company (the principal) and atthe
principal’sexpenseanindependentdistributor, actsinhis ownname, at his
own expense and determines his own prices.

Thereis no statutory law on distribution agreements (save for the relevant
national and EU competition rules, including the relevant group exemp-
tions). The parties are therefore to a large extent free to agree the terms
of the distribution agreement.

If the parties have not entered into a distribution agreement, both par-
ties can - as a main rule - terminate the relationship without further
notice or legal consequences. For parties that wish to ensure a long-
term business relationship, it is therefore recommended to enter into a
written distribution agreement in which the parties have agreed upon
several possible issues that may arise.

Most suppliers and distributors include specific termination notice pro-
visions in their agreements but, in the absence of a specific agreement,
the courts will look to the length of the relationship and determine the
notice period on this basis. In most cases the required notice period will
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not extend beyond 6 months.

Danish case law on distribution agreements does not in general provide
for payment of indemnity or compensation to the distributor in cases
where the supplier terminates the agreement in accordance with the pro-
visions set out therein. If the distribution agreement is lawfully termi-
nated, compensation to the distributor will only be awarded under special
circumstances.
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9. Foreign exchange regulations

Danish companies are in general free to obtain financing on the inter-
national markets without being subject to limitations on repayment pe-
riods etc. However, since 1 July 2021 foreign investments into Danish
companies might be subject to the Danish Investment Screening Act,
according to which investments in sensitive sectors resulting in at least
10 per cent of the company's shares and/or voting rights or similar con-
trol by other means must be approved in advance by the Danish Busi-
ness Authority (DBA). See Section 13 for more details.

As a measure to prevent money laundering and financing of terrorist ac-
tivities, the Danish Customs Act provides that anyone entering or leav-
ing the Danish customs areacarrying money etc. exceeding EUR 10,000
invalue mustreport ontheirown initiative, for customs check and declare
all money etc. to the customs and tax authorities.
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10. Real property and construction

10.1. Introduction

Kromann Reumert advises on all aspects of real property transactions,
including negotiations and completion of national and international
transactions involving the sale and purchase of property, project devel-
opments, real estate financing, residential and commercial leases, con-
struction, environmental matters and public issues, management of real
estate in case of insolvency, as well as related litigation or arbitration.

We assist and represent public, semi-public and private investorsin Den-
mark and abroad, including major property contractors, property invest-
ment companies, municipalities, banks and pension funds, project de-
velopers, property managers, and corporate clients.

10.2. Purchase of real property

In Denmark, real property (land and/or buildings) is typically conveyed
by a sale and purchase agreement, followed by a deed of conveyance,
which is registered in the Danish land register. The deed of conveyance
is a digital document and all registrations are made digitally.

Whereas in some countries extensive and time-consuming pre-contract
inquiries and reviews are necessary before an acquisition, the Danish
Land Registration Courtservesto remove most concerns and uncertain-
ties when dealing with Danish properties.

All Danish properties are registered in the land register, kept by the
Land Registration Court in Hobro, and all properties are identified by a
property number. The register is now fully computerised, and we have
online access to its information.

The land register provides information about owner’s identity, all
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registered mortgage deeds and other rights such as rights of first re-
fusal, owner’s bankruptcy, etc. In most cases, all easements and en-
cumbrances such as rights of way, local restrictions on construction etc.
will also berecorded.

Consequently, it is easy to obtain information on the rights and obliga-
tions, as well as the liabilities, attaching to any particular property, and
copies of relevant documents (mortgages, easements, etc.) can be
downloaded immediately.

Another important function of the land register is in terms of securing
the purchaser’s title to the property. Once the deed of conveyance is for-
mally recorded in the land register, all third parties —beitalender, acred-
itor or a contracting party — will be bound to observe the purchaser’s prior
right.

The land register also serves as an easily accessible and trustworthy
source providing security to lenders as the priority ranking of mortgage
deeds will appear on the title register. As is the case for transfer docu-
ments, the registration of a mortgage deed will protect the lender
against subsequent purchasers and against the borrower’s other credi-
tors.

The purchase of real property is typically financed by a mortgage credit
institution; alternatively, the property can be purchased against cash
payment or financed by a loan from a bank.

Registration of deeds of conveyance for single or multi-family houses
and holiday houses is, when sold at arm’s length, subject to a registra-
tion fee of DKK 1,850 (approx. EUR 250) with the addition of 0.6 % of the
purchase sum. Registration of deeds of conveyance for other types of
real estate will be subjectto aregistration fee of DKK 1,850 with the ad-
dition of 0.6 % of the purchase sum or the official property valuation,
whichever is higher.

Registration of a mortgage deed amounts to 1.5% of the principal of
the secured amount plus the fixed fee of DKK 1,850.

Non-Danish citizens who have not previously been domiciled in
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Denmark for an aggregate period of at least five years can only pur-
chase real property in Denmark with the permission of the Danish Minis-
try of Justice. The same goes forcompanies, associations, etc. which are
not domiciled in Denmark.

EU citizens, citizens of EEA countries, and EU companies, however,
may purchase real property in Denmark without permission from the
Ministry when certain requirements are met, but only if the property isin-
tended to serve as a necessary permanent residence for the purchaser,
or when the purchase is a prerequisite for operating the purchaser’s
own business or for supplying services. Holiday residences may only be
purchased by non-Danish residents with the permission of the Ministry,
which is rarely granted. Purchase of land for agriculture has been liber-
alized over the last years to the point where there are few restrictions.

10.3. Buildings, fixtures and fittings

The real estate sale and purchase agreement will include the land with
buildings and all fixtures and fittings, e.g. heating system, supply lines,
airconditioning, lifts, etc. If a property is used for commercial purposes,
the operating equipment and machinery will also be considered as part
of the property. However, fixtures and fittings as well as equipment and
machinery will only be included as part of the property if the owner of
the property has paid the costs of materials and installation.

Fixtures, fittings, or equipment paid for by a lessee will not be consid-
ered part of the property.

10.4. Leases

Historically, Danish legislation on leases has been very protective of
lessees. Statutory provisions and court practice have laid down a num-
ber of provisions protecting the lessee in various situations, e.g. with
respect to the size of the rent, adjustment of rent, payments in addition
to the rent, termination of the lease, maintenance of the premises, obli-
gations in connection with vacating the premises, etc.
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The Danish Rent Act as well as the Danish Business Lease Act still lay
down a number of mandatory provisions which cannot be deviated from
to the detriment of the lessee. For example, regardless of any agree-
ment to the contrary, a lessor may only terminate a lease if the case
falls within the listed grounds for termination in the relevant of the two
Acts, e.g. when the lessor himself wishes to make use of the property, in
which case twelve months’ notice of termination must be given. Unless
otherwise stipulated in the lease agreement, a lessee can always ter-
minate a lease.

Rent paid for residential premises may — as a main rule — never exceed
what is deemed to be “the value of the premises”.

10.5. Commercial leases

The Danish Business Lease Act, effective as of 1 January 2000, intro-
duced a highdegree of contractual freedom. The Act governs leases
entered into before and after 1 January 2000, but does stipulate a some-
what different legal position for leases entered into prior to 1 January
2000.

Almost all terms and conditions of commercial leases are subjectto nego-
tiation between the parties, including terms and conditions regarding
rent, adjustment of rent, maintenance obligations, right of assignment,
subletting, etc. However, with respect to the lessor’'s termination and
payment of damages/compensation, the Business Lease Act still pro-
vides extensive protection of the lessees.

The parties are free to agree how the rent is to be adjusted and paid.
Usually, the rent is paid monthly or quarterly in advance. It is also com-
monly agreed that the annual rent shall be adjusted (sometimes only
increased) every year in accordance with the changes in the official Dan-
ish “Net Price Index”, a certain percentage, or a combination of the two.

According tothe Business Lease Act, the rent may be adjusted (increased
or decreased) on the basis of the “market rent”. Such adjustment cannot
take place until 4 years after commencement of the lease. These
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provisionsinthe Actcan be setaside by express and unambiguous agree-
ment in respect of both parties’ access to demand rent adjustments, or
it can be agreed that only the lessor (or the lessee) is entitled to demand
adjustment to the market rent.

In commercial leases a distinction is made between “business-protected
leases” and “non-business-protected leases”. A “business-protected
lease” is defined as a lease where it is of significant importance to the
business that it stays in the property. The lessee in a "business-pro-
tected lease" is protected to a further extent than the a "non-business-
protected lease".

The lessee’s statutory rights are protected against the lessor’s creditors
and a purchaser of the property. Consequently, a purchaser of the prop-
erty and the creditors(including the bankrupt estate) are obligated to re-
spectthe lessee’srights under the law. However, if rights granted to the
lessee extend beyond the rights provided by law, extracts of the lease
agreement, in particular provisions regarding deposits of more than six
months’ rent, fixed terms of the lease, non-terminability period, right to
sublease, right of first refusal, etc., such rights must be registered in
the land register in order to obtain protection.

Registration of the agreed terms will ensure that a subsequent pur-
chaser or a creditor will be bound to observe the lessee’s rights under
the lease agreement. In case of a forced sale by auction, the order of
priorities and the secured purchase sum may determine whether the new
owner will be bound by the terms of the lease agreement.

10.6. Land leases/ground rent

Though uncommon, it is possible to lease land and at the lessee’s ex-
pense build one or more buildings on the leased area. Generally, this is
the case for leased areas situated near airports and harbours. Although
not a formal requirement, registration of the lease agreementin the land
register will be necessary in order to obtain protection against the land-
owner’s creditors and bona fide purchasers of the land.
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Normally, if the lessee constructs a building on the leased area, the
land as well as the building will be registered in the land register as
separate properties. The lessee may register mortgages on the real
property consisting of the building on leased land.

10.7. Construction

In Denmark, most agreements between employers and contractors re-
garding the performance of construction work are based on a set of gen-
eral conditions forthe provision of works and supplies within building and
engineering (AB 18) or turnkey contracts (ABT 18).

Agreements between the employer, alternatively the contractor, and ar-
chitects, engineers and professional advisors are normally based on the
General Conditions for Consulting Services (ABR18).

Today, most agreements are concluded on the general conditions from
2018 (AB18, ABT18 and ABR18). However, some agreements are still
based and concluded on previous versions of the general conditions
(AB92, ABT93 and ABR89).

In respect of all three sets of general conditions, the parties must ex-
pressly decide on their application if they wish to rely on them. However,
even if the rules are not mentioned in the contractual documents be-
tween the parties — and thereby actually not agreed - the Courts or a
tribunal will often use the principles from the rules to rule on the issues
at hand.

The general conditions may be supplemented by additional terms and
conditions negotiated between the parties. However, the main objective
of the general conditions from 2018 is that the parties agree on the
general conditions without numerous specific deviations.

As a main rule, all disputes arising out of or in connection with the con-
tracts are settled by arbitration before an institutional tribunal special-
ised in the settlement of disputes relating to works and supplies within
building and engineering.
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11. Environmental law

11.1. Introduction

Danish environmental law has developed since the beginning of the
1970s as part of public law, private law and European Community Law.
The Danish rules are mainly made up of framework and delegation stat-
utes, supplemented by the administrative authorities through binding
and guiding rules and actual, specific, physical plans. The most essen-
tial environmental acts are described below. The Treaty on European
Union seeks to promote harmonisation of the environmental laws and
the free movement of goods within the internal market. As previously
noted, Denmark has a high degree of compliance with EU law. At the
same time, national traditions are very important. The obligations of
natural persons and legal entities follow from the requirements of na-
tional environmental law. There are a number of different administrative
authorities with competence in the area of environmental law.

The basic expert and administrative work of the Danish Ministry of En-
vironment is carried out by the Danish Environmental Protection Agency,
the Danish Nature Agency, the Danish Coastal Authority and the Danish
Veterinary and Food Administration. Publicly elected local councils and
the Ministry of Environment are responsible for environmental and plan-
ning procedures. The Environmental and Food Board of Appeal and The
Planning Board of Appeal are independent appeal boards. They nor-
mally have the power to undertake a complete review of appealed deci-
sions. Within the sphere of environmental law, the delimitation of the
right of complaint does not only pertain to individuals who have suffered
an injury, but alsotootherinterestswhichrequire protection. The environ-
mental organisations can act as advocates for those interests, e.g. by
appealing a decision to a higher administrative authority. The Danish
Constitution allows for decisions made by public authorities to be brought
before a court of law for judicial review.

The national traditions and the Constitution include requirements regard-
ing the protection of property rights. Such requirements provide that no
one can be deprived of his private property rights, except in accordance

KROMANN REUMERT 101 DOING BUSINESS IN DENMARK



with the law and provided that full compensation is paid. Regulation of
and interference with property rights have to be based on a perceived
need for general protection of common interests (e.g. environmental
protection), and the interference has to be general and necessary.

11.2. Neighbour law

The neighbour law (comparable to private nuisance) fulfils the function
of strict liability with regard to real property. Trespassing is defined as
the wrongful invasion of the use and enjoyment of property.

The courts have several possibilities in cases of dispute between neigh-
bours. Sanctions can be divided into the following categories: 1) prohi-
bition of the enterprise or other activities - in full or in part; 2) an order
for remedial action; and/or 3) economic compensation.

A judgment involves determining whether the interference can be said
to be unreason- able in the sense that the harm to the plaintiff as land-
owner is greater than what will have to be tolerated with due consider-
ation of the general nature of the area.

11.3. Green taxes

Denmark uses several kinds of green fees and green taxes. Conse-
quently, it is important to take those costs into account in the decision-
making process and to be aware of the possibilities for reducing them
by implementation of cleaner technologies, resource management,
and/or environmental audit and management schemes (e.g. EMAS reg-
istration).

11.4. Planning

The Danish Planning Act is one of the most important Danish environ-
mental acts. Planning is carried out at two levels: nationally and locally
(as national/governmental directives, municipal plans, and local plans,
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respectively) for each of the 98 municipalities. Planning at any level
must be in accordance with the framework established at the level
above. The national and municipal planning are only binding on the local
authorities and requires implementation into local plans to be binding
on landowners and users. The most important plans, however, are the
municipal plans, since the local councils must strive to implement the
guidelines contained in these plans when using their legal authority.
The planning and development activity of the local councils must not
conflict with national planning for these matters. Local plans are legally
binding on landowners and users and contain limits and framework pro-
visions for the use of specific areas.

The Danish environmental impact assessment (EIA) and strategic Envi-
ronmental assessment (SEA) provisions are regulated in the Act on the
Environmental Assessment of Plans, Programmes and Projects. The act
implements the EIA and SEA Directives.

The EIA is an integrated part of a municipal plan, a national develop-
ment plan directive, or as part of a specific provision. The duties as well
as the procedure are based on the EIA Directive. An EIA is consequently
required for substantial and potentially polluting projects included in the
lists of the Directive. Plans and programmes, as opposed to specific
projects, are submitted to a strategic environmental assessment.

Plans and programmes are also subject to a Strategic Environmental
Assessment (SEA). It is mandatory to perform a SEA prior to the imple-
mentation of any plans and programmes if these plans and programmes
is deemed to have a substantial impact on the environment.

In addition to the EIA and SEA, an assessment of the consequences of
any plans or project needs to be performed if these plans or project may
have significant impact on a Natura 2000 area. If this assessment con-
cludes that the plan or project harms the area and the plan or project is
not of overriding public interest, the rules regarding the protection of
Natura 2000 areas prohibits the completion of the plans and projects.
The Danish rules on the protection of Natura 2000 areas stems from the
Habitats Directive.

Zoning regulation is part of the Planning Act. The entire country is di-
vided into urban zones, summer cottage areas, and rural zones. In rural
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zones, it is, primarily, the uses associated with fishery, forestry and farm-
ing which are permitted. Unless permitted by the local council, it is pro-
hibited in rural zones to divide land into smaller lots, except where the
land being divided has been added to an existing farm. Moreover, itis not
permitted to construct new buildings without permission unless these
buildings are necessary for the cultivation of the property concerned,
such as farm or forestry land, or forcarrying out fishery.

11.5.  Environmental protection

In 1974, the first Danish Environmental Protection Act came into force.
During that period, focus was placed upon the big industrial polluting
companies and the pollution from real estate. It was a system of regula-
tion which recognised that the three elements susceptible to pollution by
dangerous activities — water, air and land (the three “receiving media”) —
are not self-contained, butinterrelated.

A new Environmental Protection Act came into force on 1 January 1992.
Several new EC Directives — e.g. the Directive on Integrated Pollution
Prevention and Control (the IPPC Directive) and the Directive on Industrial
Emissions (the IE Directive) - have been implemented by amendments to this
Act. The Act is nowadays characterised by a more modern attitude to-
wards environmental protection as it is based on the important interna-
tional environmental principles, focusing on ecological interests. Such
principles, e.g. the principle of source, the substitution principle, the
principle of best available techniques (BAT), the integrated pollution
control principle, the principle of integrating environmental considera-
tions into other policies, the polluter-pays principle and the precaution-
ary principle, are normally important parts of the decision-making basis.

With respecttoindividual types of discharges, polluting liquids (waste wa-
ter) may not be discharged on or into the ground — or into the surface wa-
ter - unless a permit has been given (based on chapter 3 and chapter 4 of
the Act). Environmental approval (“chapter 5 approvals”) must be ob-
tained before an enterprise included in “the list of heavily polluting enter-
prises, plants and activities” can begin to operate or be extended or
modified (regarding buildings or operations) in a way likely to cause in-
creased pollution. The Minister for the Environment draws up in a
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statutory order the list of such heavily polluting enterprises, plants and
activities for which approval is a prerequisite. Some operators may — as
part of the assessment — take part in an EIA process. Applications for
approval must be very elaborate and contain information on production
process, the composition and volume of waste, method and place of
waste disposal, and proposals concerning BAT and technical installa-
tions to reduce the environmental impact of the activities.

In the approvals, the authorities will lay down specific provisions, i.a.
regarding the acceptable levels of emissions and immissions. The pro-
visions are based on standards and guidelines and on an assessment
of the location of the enterprise and the sensitivity of the surroundings.
When an approval has been obtained, there can be no new requirements
introduced and no tightening of provisions imposed until 8 years after
the approval, except in specific and strict circumstances, for example if
the activities of the enterprise prove to cause significant pollution or sig-
nificantly more pollution than would have been the case with a less pol-
luting technology or better cleaning measures, and where such
measures can be implemented without excessive costs. After the expiry
of this 8-year protection period, the authorities must change the terms of
the approval — if the activity causes significant pollution, due to amend-
ments in BAT, due to new information on the damaging effect of the
pollution, etc. - in order to reduce environmental impact of the polluting
activity. Where anti-pollution measures cannot be taken, the supervis-
ing authority may prohibit the continued operation of the activity and,
where required, demand its removal.

Chapter 5 approvals are attached to the activity as such and itis not nec-

essary to obtain a new approval in connection with a transfer of the rel-
evant business, unless the business is moved to another location.

11.6. Waste
Danish legislation on waste, based mainly on the Basel Convention and
the EC Waste Directives and Regulations, is also primarily found in the

Environmental Protection Act.

The discharge of wastewater and other polluting liquids to surface water
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or to a public wastewater treatment plant requires a specific license.
The discharge of wastewater from a listed activity to surface water, how-
ever, is regulated in the chapter 5 approval.

For household waste, industrial waste and construction waste, local
councils will have laid down local rules (local council waste by-laws)
governing the local waste schemes, including schemes for the collection
of different waste categories and different disposal methods. The local
councils must also prepare long-term and short-term plans for the dis-
posal of waste within their respective local areas. Compliance with
those schemes is mandatory.

11.7. Soil contamination

The Danish Act on Soil Contamination is used to ensure protection of
human health and the drinking water resources. The purpose of this act,
which came into force on 1 January 2000 (and partly on 1 January
2001), is to support initiatives to combat soil pollution, partly by map-
ping and designating contaminated areas in Denmark and partly by giv-
ing the environmental authorities in Denmark broader authority to order
polluters to take investigative and remedial action with regard to soil
and groundwater pollution.

The Danish regions in collaboration with the municipalities must map all
contaminated areas in Denmark. There are two levels of mapping:
knowledge level 1 (suspicion of soil contamination) or knowledge level 2
(knowledge of soil contamination). A mapping does not imply any re-
strictions on the current use of the area. However, a change in the use of
a mapped area to a sensitive use (e.g. housing, childcare centre or
playground) requires a special permission from the municipal council.

A special permission is also required for the commencement of building
and construction work on a mapped area, which is used for sensitive
purposes, or which is a target area with regard to drinking water re-
sources. Such permissions can contain conditions relating to investiga-
tive or remedial action in order to minimize any risk regarding human
health or the drinking waterreserve.

KROMANN REUMERT 106 DOING BUSINESS IN DENMARK



Under the Act, the authorities may, on a strict-liability basis, order the pol-
luter to investigate the extent of the pollution, irrespective of when the
pollution occurred, unless the pollution occurred priorto 1 January 1992.
The polluter can also be ordered to clean up the contaminated site. With
regard to contamination occurring on 1 January 2001 or later, such order
may be issued to the polluter on a strict-liability basis, i.e. regardless of
culpa (negligence). According to present case law and the general legal
opinion, clean- up orders regarding pollution having occurred prior to this
date usually require that the pollution was caused by actionable (negli-
gent) conduct.

Administrative orders requiring investigative orremedial action can be is-
sued, regardless of whether the polluter owns or currently uses the con-
taminated property. Clean-up orders with regard to contamination hav-
ing occurred before 1 January 2001, however, can only be issued to a
polluter with no current use of the property if the polluter has had use
of the property on or after 10 February 1999. Moreover, under certain
conditions, enforcement notices are binding also on subsequent opera-
tors of the polluting enterprise and/or acquirers of the contaminated
property if such operator/acquirer, at the time of acquisition, was or
should have been aware of the enforcement notice. Thus, the polluter
cannot simply transfer contaminated property to avoid such notices.

As per 7 January 2013 new rules were introduced to implement the |IE
Directive in the Danish Act on Soil Contamination. The new rules state
that enterprises listed in Appendix | to the new executive order on en-
vironmental approvals (in Danish "godkendelsesbekendtggrelsen"),
must prepare a baseline report if the activity involves the use, produc-
tion, or release of relevant hazardous substances with regard to soil
andground- water contamination. The baseline report must contain the
necessary information to determine the state of soil and groundwater
contamination at that time. At definitive cessation of the activities, a
quantified comparison of the soil and groundwater contamination, spec-
ified in the baseline report, must be carried out. Where the activity has
caused significant pollution of soil or groundwater compared to the state
established in the baseline report, the operator must take the necessary
measures to address that pollution so as to return the site to the state
established in the baseline report.

KROMANN REUMERT 107 DOING BUSINESS IN DENMARK



11.8.  Environmental liability

Passed in July 1994, the Danish Environmental Liability Act - a private
liability act - stipulates a specific liability scheme for environmental
damage caused by particularly polluting enterprises, introducing a re-
gime of strictliabilityinrespect of certain listed activities. The listis a part
of the Act and nearly the same as the one connected to the Environ-
mental Protection Act.

The Act only applies to environmental damage caused after its effective
date of 1 July 1994. It is rarely used in practice. It should be noted,
however, that expenses of the environmental authorities incurred in re-
lation to the restoration of the environment are covered by the Act.

The basic principle of Danish liability law is that without a specific statu-
tory rule on strict liability (as e.g. laid down in the Environmental Liability
Act), no such liability can be claimed except in cases of culpable con-
duct on the part of the polluter. Thus, innocent owners of polluted prop-
erties are not automatically liable.

The Danish Parliament has also passed rules on environmental liability
implementing the EC Directive on Environmental Liability (Directive
2004/35/CE).

The purpose of this Act, which came into force on 1 July 2008, is to
protect specified endangered species, international areas of protection,
nature conservation, the aquatic environment, and soil against environ-
mental damage. The Act regulates the investigation, prevention, control
and remedying of environmental damage.

A person or company responsible for an industrial or commercial activity
causing damage to the threatened species etc. will be liable to pay any

expense incurred in repairing the damage. The regulation therefore im-
poses strict liability on the polluter.

11.9. Genetic engineering

The Danish Act on Environment and Genetic Engineering was introduced
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in 1986 as one of the first of its kind in the world. In its current form, it
is based first and foremost on two important EC directives —the Directive
on the Contained Use of Genetically Modified Micro Organisms and the
Directive on the Deliberate Release into the Environment of Genetically
Modified Organisms. In some respects, the Directives enable the com-
petent Danish authority to act on behalf of the Community, i.a. in respect
of the placing on the internal market of products containing GMOs etc.
The Act establishes appropriate procedures for case-by-case notifica-
tion of specific operations involving regulated issues.

11.10. Chemical substances

The Danish Act on Chemical Substances and Products regulates the
admission and use of pesticides and other chemicals. The Act is based
on all relevant EC Directives.

11.11. Water resources

The Danish Water Supply Act concerns the volume of water in the water-
courses as well as groundwater resources.

According to the Act, water may not be extracted without a licence. Fur-
thermore, local councils may draw up plans for water extraction and water
supply. Those plans are used to determine the location, size, and quality
of water resources as well as the planning of future water use. This
water resources planning has involved the designation of areas crucial
to the future supply of water and, indirectly, the designation of areas of
no interest in this respect. These designations are an important part of
the municipal plans mentioned above.

The Danish Watercourse Act also contains rules on the use of water-
courses, which generally prohibits the alteration of watercourses.

The most important function of this Act, however, is to solve conflicts
between landowners (agriculture) over the utilisation and maintenance
of watercourses as well as to ensure the draining capacity of the water-
courses, and to safeguard the shape of the watercourses to ensure
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smooth water flows. The Act contains provisions to safeguard and re-
store good physical conditions in the watercourses. It places a ban on
a strip of “protected” land along natural watercourses or lakes, either nat-
ural ones or those given high priority in a municipal plan.

11.12. Protection of marine environment

Danish legislation on the protection of sea areas is based — as in other
countries - on international conventions. The Danish Act on the Protec-
tion of the Marine Environment applies to all of our national territorial wa-
ters. It relates to the disposal of substances and materials by dumping,
emptying, or sinking them into the sea from ships, aircrafts, and plat-
forms, whether fixed or floating. It also includes rules on waste and oil
treatment in harbours and rules on the disposal of dredge material from
harbours.

11.13. Nature protection

The Danish Nature Protection Act include rules on the protection of wet-
lands as well as the protection of beaches, lakes, watercourses and for-
ests. According to the Act, it is possible to make specific conservation
decisions. The designation of land as a wildlife reserve can also be
made by statutory order.

The objectives of the Act are not only to safeguard nature and the en-
vironment to im- prove human conditions, but also to improve, restore
and provide areas of importance to flora and fauna, as well as to the es-
sential interests of the landscape and the future of mankind. Danish terri-
torial waters and fishing territories are included within the scope of nature
protection legislation in order to ensure the implementation of the EC
Wildfowl Protection Directive andthe EC Directive on Habitatas wellasin-
ternational conventions. The Minister may also adoptconservation orders
with regard to territorial waters.
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12. Competition law

12.1. Introduction

The Danish competition law regime consists primarily of the Danish
Competition Act (the “Competition Act”) and the act on actions for dam-
ages for competition law infringements (the “Damages Act”). A range of
transactions and commercial arrangements potentially invoke competi-
tion law issues under both the Danish Competition Act and EU compe-
tition law. In cases with an EU cross border dimension, the EU regime
is applied directly.

The Competition Act aligns Danish competition law with EU competition
law and is enforced in accordance with the case law of the European
Courts. Accordingly, the Competition Act prohibits anti-competitive
agreements and the abuse of a dominant position and also provides a
merger control regime based on the same principles asthe EU Merger
Regulation.

The Danish Competition Council is the primary enforcer of the Competi-
tion Act; how- ever, its day-to-day tasks are carried out by its secretar-
iat, the Danish Competitionand Consumer Authority. Decisions made by
the Competition Council can be appealed to the Danish Competition Ap-
peals Tribunal and are, following the Tribunal’s decision, subject only to
the Court’sreview. Cases can also be brought directly before the courts,
thus circumventing the Competition Appeals Tribunal. Since the imple-
mentation of the ECN+-directive in 2021 fines against undertakings are
no longer criminal sanctions but are so-called "civil fines". Fines, and
potentially also imprisonment, against persons are still criminal sanc-
tions enforced by the Special Crime Unit.

While documents concerning individual cases notified to the Competi-
tion Council are not available to the public, the decisions of the Danish
Competitionand Consumer Authority, the Competition Council and the
Competition Appeals Tribunal are published in Danish on the Competi-
tion and Consumer Authority’s website, www.kfst.dk.
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12.2.  Bilateral and multilateral arrangements

Resonating Article 101(1) of the Treaty on the Functioning of the Euro-
pean Union (“TFEU”), section 6 of the Competition Act prohibits agree-
ments, concerted practices and decisions having astheir directorindirect
object or effect the prevention, restriction, or distortion of competition.

The term “agreement” is broad and includes informal understandings,
“gentlemen’s agreements” as well as standard terms and conditions of
sale. A “concerted practice” may existif two undertakings, without en-
tering into an agreement, undertake coordinated behaviour that re-
stricts or distorts competition in the market.

The Competition Act provides a non-exhaustive list of examples of prohib-
ited behaviour:

e direct or indirect fixing of prices,

e |imitation or control of production, markets, technical development or
investment,

e sharing of markets or sources of supply,
e application of dissimilar conditions to equivalent transactions,

e tying the sale of one product or service to the sale of an unrelated
product or service,

e co-ordination of competitive practices by two or more undertakings
through the establishment of a joint venture, and

e resale price maintenance.

Other agreements or practices which are likely to be prohibited include
collective boycotts, the exchange of sensitive market and business in-
formation between competitors, certain selective distribution networks,
excessive non-compete clauses and exclusivity clauses in licensing,
purchase and distribution agreements.
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The prohibition against anti-competitive agreements is subject to a de
minimis rule (set out in section 7 of the Competition Act) and does thus
not applyif:

e the aggregate market share held by the parties to the agreement does
not exceed 10 percent on any relevant market affected by the agree-
ment, when the agreement has been entered into between undertakings
which are actual or potential competitors on any of these markets
(agreements between competitors); or

e the market share held by each of the parties to the agreement does not
exceed 15 percent on any relevant market affected by the agreement,
when the agreement has been entered into between undertakings which
are not actual or potential competitors on any of these markets (agree-
ments between non-competitors).

The exemptionis contingent onthe furtherrequirement that competitionis
not affected by similar agreements between other undertakings in the
relevant market. The benefit of the de minimis exemption will also be
lost if the agreement between the parties provides for hardcore re-
strictions, such as price fixing, market/customer allocation, bid rigging
and resale price maintenance.

In addition to the de minimis exemption, there is, in section 8(1), a gen-
eral exemption from the section 6(1) prohibition: Inline with Article 101(3)
TFEU, restrictive agreements are not prohibited if they involve efficien-
cies or technical advancements that are passed on to consumers and if
the restrictions are limited to those necessary for the progress and do
not allow the elimination of competition of a substantial part of the prod-
ucts or services. Under section 8(2) the parties can notify an agreement
and the Danish Competition and Consumer Authority can exempt the
agreement from section 6(1) with reference to efficiencies or other ben-
efits that follow from it.

Somewhat similarly, section 9 states that in certain cases, and upon
notification from the parties, the Authority may grant ‘negative clear-
ance’, issuing a declaration that an agreement, decision or concerted
practice is outside the scope of section 6.

In practice, notifications under section 8(2) and section 9 are not
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submitted any longer, since the Authority can refrain from considering a
notification if the agreement concerned may appreciably affect trade
between EU Member States.

In line with the EU system, any agreement that meets the requirements
under a “block exemption” for certain categories of agreements is auto-
matically exempted from the prohibition in section 6.

The Competition Council may issue orders directing undertakings to
bring prohibited agreements or behaviour to an end or, at the Council’s
discretion, negotiate binding commitments to resolve the issue. Fines
for infringement of the Competition Act or the provision of incorrect or
misleading information to the Competition Council can be imposed where
behaviour is negligent or intentional. Fines are calculated on the basis
of the gravity and duration of the infringement and the turnover of the
undertaking in question. Fines of more than DKK 20 million may be im-
posed for the most severe infringements. Prohibited agreements are
null and void and cannot be enforced.

Denmark introduced a leniency programme for cartel infringements in
2007. Based on the EU Notice on Immunity from fines and reduction of
fines in cartel cases and the ECN Model Leniency Programme, key prin-
ciples of the Danish legislation mirror the EU rules. For other types of
competition law infringements, general provisions in the Danish criminal
code may provide some incentive to cooperate with the authorities, but
the practical scope of these provisions is limited.

12.3. Abuse of a dominant position

Corresponding to Article 102 TFEU, section 11 of the Competition Act
prohibits the abuse of a dominant position. In order to determine
whether an undertaking holds a dominant position in any given market,
itis necessary to define the “relevant market” in terms of products and/or
services and the relevant geographical area.

If an undertaking has a market share of more than 40%, there is a re-
buttable presumption that it holds a dominant position. Other relevant
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aspects may be barriers to entry, sunk costs, vertical integration, econ-
omies of scale, etc.

Collective dominance may exist where separate undertakings adopt the
same conduct in the market (non-coordinated effects). Such behaviour
can constitute abuse of this collective dominance, even if none of the
undertakings can be said to hold dominant positions individually.

The abuse of a dominant position may be evidenced by a variety of
activities, including the imposition of unreasonable purchase and/or
sales prices on other parties, the use of discriminatory terms and condi-
tions towards trading partners, and a refusal to supply.

12.4. Damages for infringements of the competition law

The Damages Act serves as implementation of the EC Damages Di-
rective and entered into force 27 December 2016. The Damages Act ap-
plies to all competition law infringements, and thus not only those with
an EU dimension.

Under section 3 of the act, any natural or legal person (including both di-
rect and indirect purchasers), is entitled to full compensation for the
harm they have suffered from competition law infringements - irrespec-
tive of the existence of a contractual relationship between the infringer
and the injured party.

12.5. Mergercontrol

Merger control was introduced into Danish law in 2000 and is set out in
section 12 of the Competition Act. There is an obligation to notify the
Competition and Consumer Authority of mergers and takeovers which
meet the jurisdictional thresholds. A con- centration within the scope of
the merger control rules may not be put into effect until approved by the
Danish Competition and Consumer Authority and the Competition Coun-
cil. In line with current EU merger control, there is no time limit for no-
tification.
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The jurisdictional thresholds triggering the obligation to notify are as
follows:

e the combined aggregate turnover in Denmark of the undertakings con-
cerned is more than DKK 900 million, provided the turnover in Denmark
of each of at least two of the undertakings concerned is more than DKK
100 million; or

e the aggregate turnover in Denmark of at least one of the undertakings
concerned is more than DKK 3.8 billion, and the aggregate worldwide
turnover of at least one of the other undertakings concerned is more
than DKK 3.8 billion.

If a concentration involves a public electronic telecommunication net-
work, the concentration is notifiable if the combined aggregate turnover
in Denmark of the undertakings concerned exceeds DKK 900 million. The
individual turnover threshold of DKK 100 million is not applicable in this
kind of concentrations.

The Competition Act applies to concentrations whereby two or more
previously independent undertakings merge, or whereby one or more per-
sons who already control one or more undertakings acquire, whether by
purchase of securities or assets, by contract or by any other means,
direct or indirect control of all or parts of one or more other undertak-
ings. For the purpose of the merger control rules, the establishment of
a joint venture to perform all the functions of an autonomous economic
entity on a lasting basis will also constitute a concentration. By contrast,
a non-full-function joint venture will be assessed under section 6 of the
Competition Act.

Mergers and concentrations will be approved unless considered likely
to significantly impede effective competition in the market, particularly by
the creation or strengthening of adominant position (SIEC test). If neces-
sary, conditions or “remedies”, such as a requirement for the parties to
divest certain assets, may be attached to the approval.
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13. Foreign direct investments (FDI)

13.1. Introduction and applicable legislation

The Danish foreign direct investment (FDI) regime is primarily regulated
in the Danish Investment Screening Act (DISA), which applies to invest-
ments completed after 1 September 2021. DISA came into force in Den-
mark on 1 July 2021. The purpose of the legislation is to ensure national
safety and public order by screening the potentially threatening invest-
ments and intervening against transactions posing a threat. The Danish
FDI regime is administered by the Danish Business Authority (DBA).

Investments is understood very broadly under DISA and include, for ex-
ample, direct and indirect acquisitions of assets, long-term loan agree-
ments, establishment of new undertakings (greenfield investments) etc.

DISA involves a mandatory authorisation regime for investments and
"special financial agreements" (joint venture-, delivery-, operations-,
and service agreements) in particularly sensitive sectors as well as a
voluntary cross-sectoral notification regime for investments and "spe-
cial financial agreements” by non-EU/EFTA parties in other sectors than
the particularly sensitive sectors.

Additionally, DISA applies to all contracts relating to the establishment,
co-ownership and operation of the North Sea Energy Island. However,
this aspect will not be described in more detail.

The two regimes will be elaborated in sections 2 and 3. In section 4 the
process and sanctions will delved into. In addition to DISA, the Danish

Act on War Material is also applicable to certain transactions. Section
5 will explain, when the Danish Act on War Material is relevant.

13.2. Mandatory regime

13.2.1. Covered sectors

KROMANN REUMERT 121 DOING BUSINESS IN DENMARK



The mandatory authorization regime applies to five particularly sensi-
tive sectors, defined as companies active in:

e the national defence industry,
e |T security services or processing classified information,

e manufacturing dual-use items (as defined in Article 2(1) of Council Reg-
ulation (EU) 2021/821 (as amended)),

e critical technology other than the types mentioned above, and/or

e critical infrastructure industries

'Critical technology' is further defined as:

e Artificial intelligence or machine learning to autonomous vessels, hu-
man imitation, analytics of positioning data, biometric identification

e Advanced Industrial robotics, including for production robots or for use
in the health sector and advanced drone technology

e Semiconductors used for integrated circuits, including technologies
supporting their production

e Technologies for the protection of cyber and information security with
regard to accessibility, integrity and confidentiality in IT systems as
well as defence against cyberattacks

e Space technology for launch of satellites, persons, etc, including com-
munication technologies which support such activities

e Technologies for industrial energy storage, conversion or transport

e Quantum technology in connection with quantum computers, quantum
sensors, quantum cryptography and quantum communication

e Nuclear technology, except products used in the health sector
e Nanotechnology, including advanced graphene materials
e Biotechnology within synthetic biology

e 3D-prints for production of components for industrial use

except for technology developed or manufactured for the purpose of
selling products to consumers and these products are readily available,
including toys and consumer goods for the household.
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‘Critical infrastructure’ is defined as ‘infrastructure - including facilities,
systems, processes, networks, technologies, assets and services - that
are necessary to maintain or restore functions that are of essential im-
portance’. The case-by-case assessment is made on the basis of a sep-
aration of society into sectors which have certain underlying functions
that are of essential importance. Infrastructure is critical if it is neces-
sary to maintain or restore functions that are of essential importance.
The 11 sectors that have certain underlying functions of essential im-
portance are:

e energy
e information and communication technology

e transport

e emergency preparedness and civil protection
e health

e drinking water and food

e wastewater and waste collection

e finance and economies

e meteorology

e exercise of public authority in general

e general crisis management.

If an investor is in doubt whether the target is active within either critical
technology or critical infrastructure, it is possible to submit a request
for pre-screening to the DBA. The DBA will then either grant a formal
decision that the target is not active in neither ‘critical technology’ nor
‘critical infrastructure’ or request a full application to be submitted if an
investment is made. When reviewing a pre-screening request, the DBA
will also liaise with other Danish authorities.

13.2.2. Threshold

The threshold for the mandatory authorisation regime for investments
made in the particularly sensitive sectors applies to all foreign investors
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who gain direct or indirect possession or control of at least 10 per cent
of the shares, voting rights, or by other means gain equivalent control.

When calculating the 10 per cent all shares owned by consolidated un-
dertakings and closely related persons must be included. Pre-emption
rights and call options are included in the calculation and viewed as had
they been called into effect.

Similar control by other means covers for instance:

e control over shares or voting rights through agreements,

e decision-making power or veto rights over certain material decisions,
e right to appoint or remove members of the board or management,

e asset deals, or

e control over assets through long and non-terminable lease agreements.

As stated in section 1, the term investments is understood very broadly.
The mandatory regime also applies to greenfield investments (creation
of new companies) within the particularly sensitive sectors as well as
special financial agreements entered into by non-EU/EFTA parties.

13.2.3. Covered investors

The mandatory authorisation regime applies to all non-Danish compa-
nies and non-Danish citizens. This also covers Danish undertakings
controlled by foreigners or foreign entities. The regime is mandatory,
which means the parties will have to await an approval of an application
before closing can take place.

Both the mandatory authorisation regime and the voluntary cross-sec-
toral notification regime also apply to "National authorities and govern-
mental agencies in non-EU/EFTA countries, including public institutions
and State-owned investment funds” and "non-profitmaking associations,
non-commercial foundations and similar legal persons in non-EU/EFTA
countries".
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"Danish" undertakings may also be considered foreign undertakings
within the meaning of DISA. This means that agreements or investments
made, for example, between two Danish public limited companies may
be subject to DISA.

13.2.4. Exemptions

Greenfield investments are exempted from the mandatory regime, if the
foreign investor's investment (both inflow of equity and long-term non-
cancellable loan financing) to the new company does not exceed DKK
75 million during a period of three fiscal years following the establish-
ment of the undertaking and the undertaking is not a subsidiary to a
foreign investor.

Furthermore, the DISA provides the following exemptions:

e vertical inter-group structure changes that do not increase the number
of owned shares in the Danish undertaking. However, this is interpreted
very narrowly, and only applies to changes in a vertical line of owner-
ship, according to the DBA, and does not include the insertion a new
holding companies in the vertical line. The fact that the ultimate owner
remains the same is not decisive.

e the establishment of security in voting rights or assets in a Danish un-
dertaking

e the act of taking possession of a security following its establishment
when the establishment was carried out by enforcement proceedings
with the aim of debt realisation.

Special financial agreements are exempted if they are inter-group, are
with a newly established company (meeting the exemption mentioned
above) or if the special financial agreement is among the ones listed as
"standard" agreements by the DBA.

13.3. Voluntary regime

The voluntary cross-sectoral notification regime only applies to non-
EU/EFTA companies and non-EU/EFTA citizens. If the direct investor is
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based in the EU/EFTA but is a subsidiary of or ultimately controlled by
or under significant influence of a non-EU/EFTA company or citizen, the
investor is considered non-EU/EFTA.

As stated above, both the mandatory authorisation regime and the vol-
untary cross-sectoral notification regime also apply to "National author-
ities and governmental agencies in non-EU/EFTA countries, including
public institutions and state-owned investment funds" and "non-profit-
making associations, non-commercial foundations and similar legal per-
sons in non-EU/EFTA countries".

The screening mechanism for the voluntary cross-sectoral notification
regime applies to non-EU/EFTA investors who gain direct or indirect
possession or control of no less than 25% of the shares or voting rights
or similar control by other means in companies other than those oper-
ating in particularly sensitive sectors if the investment may "pose a
threat to national security or public order". The term "similar control by
other means" is understood in the same way as mentioned in section
2.2.

If an investment is only covered by the voluntary cross-sectoral notifi-
cation regime under DISA, notification is voluntary, and closing can take
place even if a notification is submitted and thus also before clearance.
However, the DBA may impose a temporary injunction against closing
of an investment notified under the voluntary regime. Furthermore, the
DBA can open an investigation against an investment covered by the
voluntary notification regime that has not been notified for a period of
up to 5 years after closing of the investment.

13.4. Process and sanctions

As stated above, the regime is administered by the DBA. If the invest-
ment can be cleared unconditionally or can be cleared with remedies,
the DBA can issue a decision.

If the DBA assesses that an investment may constitute a threat to Den-
mark's national security interests or to public order and such a threat
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cannot be mitigated by the remedies offered, the DBA must present the
case to the Minister for Industry, Business and Financial Affairs. The
Minister will then discuss the investment with the Minister for Finance,
the Minister for Foreign Affairs, the Minister for Justice, the Minister for
Defence and any other relevant ministers, on which basis the Minister
will make a decision on the investment.

DISA was recently amended in 2023. The changes included a new two-
legged process for all kinds of applications and notifications under
DISA. Phase 1 will require less information and documentation, com-
pared to the process in place prior to the changes. For instance, the EU
Form B is now only required if an investment proceeds to phase 2.
Phase 1 has a time limit for the procedure of 45 calendar days. Phase
2 will require more in-depth information and documentation from the
applicant/notifier. Phase 2 has a time limit of 125 calendar days from
the date the DBA notifies the applicant/notifier that the requested infor-
mation for phase 2 is complete. In phase 2, the DBA can either approve
the notification/application, initiate a negotiation with parties regarding
potential commitments, or present the case to the Minister of Industry,
Business and Financial Affairs with the aim of prohibiting the invest-
ment. The changes came into force on 1 July 2023.

If the DBA exceeds the time limit(s) for the process, it does not result
in an automatic approval of the investment. The DBA will, however, no-
tify the applicant/notifier that the limit has been exceeded.

The only criterion for the DBA's assessment is Denmark's national
safety or public order. The DBA does not take any other interests into
account in their assessment.

It is possible to pre-screen whether a specific target or a specific envi-

sioned investment falls within ‘critical technology’, 'critical infrastruc-
ture' or the greenfield exemption.

13.5. The Danish Act on War Material

Undertakings engaged in the production of war material need a
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permission from the Minister of Justice in order to conduct their produc-
tion. Companies holding such a permission to produce war material un-
der the Danish Act on War Material are subject to a mandatory screen-
ing mechanism directly under the Danish Act on War Material. The Dan-
ish Act on War Material applies to Danish undertakings that manufac-
ture military equipment, such as:

e material that has been constructed for military use and is not used for
civil purposes

e firearms and objects appearing to be firearms (except firearms specif-
ically constructed for hunting and sports purposes)

e ammunition that can be used for military purposes
e powders and explosives

e components and parts that have been constructed for use in the mate-
rial set out in 1-4 and not for civil use.

It is possible for a Danish undertaking to be exempted from the screen-
ing mechanism under the Danish Act on War Material. This required that
the undertaking is:

e only to a small extent producing war material
e only produces gunpowder or explosives, or

e solely engaged with ancillary subprocesses in the production.

Exemption could, for instance, be granted to undertakings engaged in
spray paint or heat treatment of war material.

The following changes in undertakings covered by the Danish Act on
War Material require prior approval:

e asole proprietorship has or gets an owner, who is not a Danish citizen,

e a public limited company (A/S), private limited company (ApS), coop-
erative society (a.m.b.a.) or the like has or gets a registered office
outside of Denmark,

e the undertaking has or gets a CEO or employees authorised to sign for
the undertaking, who are not Danish citizens,

KROMANN REUMERT 128 DOING BUSINESS IN DENMARK



e the percentage of Danish citizens on the Board of Directors is or be-
comes less than 80 percent,

e the percentage of Danish-owned share capital is or becomes less than
60 percent,

e foreign citizens or entities, by ownership of the share capital, represent
or will represent more than 20 percent of the voting rights or,

e foreign citizens or entities, through ownership of share capital, or in
any other way, have or acquire decisive influence over the undertaking.

If an undertaking that manufactures military equipment wants to obtain
a foreign loan or foreign guarantee, a permission from the Danish Min-
istry of Justice is required as well.

The criterion for the permission to be granted is that Denmark's foreign
political interests or safety matters do not counter the investment.

If an investment is subject to the screening mechanism under the Dan-
ish Act on War Material, the regimes in DISA do not apply.
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14. Intellectual property

14.1. Introduction

The protection and enforcement of intellectual property rights, including
patents, know-how, trademarks, copyright, and designs, have proved
increasingly important for businesses. Kromann Reumert represents cli-
ents in disputes over patents, utility models, trademarks, designs, and
copyright as well as unfair competition, trade secrets, and passing off.
Frequently advising on licence agreements and other transfers of intel-
lectual property rights, we also offer advice on IP risk management.

14.2. Patents

Denmark is a party to the 1970 Patent Co-operation Treaty (PCT), the
European Patent Convention (EPC), the London Protocol, Regulation
No 1257/2012 on Unitary Patents (UP), and the Agreement on a Unified
Patent Court.

Denmark’s adherence to the above-mentioned international legal instru-
ments provides several opportunities for obtaining patent protection in
Denmark. An application for a European Patent under the EPC can des-
ignate Denmark, whereas a patent granted under the UP is automati-
cally valid in all participating regions, including Denmark. A national
Danish patent may be obtained either through designation of Denmark
in a PCT application or by means of a national application submitted to
the Danish Patent and Trademark Office (PTO). It is also worth noting
that a significant proportion of patents currently in force in Denmark are
held by foreigners.

Patents may be obtained for all inventions that are susceptible of indus-
trial application, provided that the subject matter is not expressly ex-
cluded from patent protection. To this end, the provisions of the EU
Directive on the Legal Protection of Biotechnological Inventions have
been implemented in the Danish Patents Act. In addition to the matters
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barred from patent protection under the Directive, the Patents Act ex-
cludes also, inter alia, discoveries, scientific theories, methods of doing
business, and computer programs as such. Plant species may be
granted protection either under the Danish Act on Plant Variety Protec-
tion or under the EU Council Regulation on Community Plant Variety
Rights.

Patents will be granted if the invention possesses novelty and involves
an inventive step. As a main rule, these requirements are similar to
those applied in other European countries, and the Danish PTO has ex-
pressly stated thatitintendstorely onthe precedents of the European Pa-
tent Organisation in its examination of patent applications.

The protection period is 20 years from the date of the submission of the
original application.

14.3. Utility models

This form of protection supplements patent protection, as the conditions
for obtaining protection of utility models are not as strict as the condi-
tions for obtaining a patent.

Utility model protection may be obtained for technical creations such as
instruments, various forms of apparatuses, tools, electrical circuits,
chemical compounds, foodstuffs, etc. Plants, animals, and processes
are specifically excluded from protection.

It is a requirement for utility model protection that the creation pos-
sesses novelty and is distinctly different from prior creations, although
the latter requirement is less rigorous than the inventive step require-
ment in the Patents Act.

The examination of utility model applications by the Danish PTO is lim-
ited to an examination of whether the subject-matter of the creation is
protectable. There will be no examination of novelty and distinction from
prior creations unless requested by the applicant.

Utility model protection can be extended to a maximum duration of 10
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years from the filing of the application.

Patent and utility model protection may be granted cumulatively if the
invention/creation fulfils the requirements of both the Patents Act and
the Utility Models Act. If a first attempt to obtain patent protection meets
difficulties in the fulfilment of the inventive step requirement in the Pa-
tents Act, it will be possible to “cross over” to a utility model application
without loss of priority.

14.4. Trademarks and service marks

Denmark has implemented the EC Trademarks Directive, and the Dan-
ish Trademarks Act is almost identical to the Directive. Denmark is also
subject to regulation no. 2017/1001 on the European Union trademark.
Further, Denmark is a contracting party to the Madrid Protocol.

Trademarks can be any symbol distinguishing a company’s products
and/or services from another company's products and/or services. They
can be words, phrases, letters, figures, depictions of shape, get-up,
packaging, holograms, or even sounds, provided they can be repro-
duced in such a way that it is possible to clearly determine what is pro-
tected.

In Denmark, trademarks may be obtained either by registration or
through the use of a particular mark in the course of trade. Alternatively,
one may register an EU trademark that will have effect on Danish terri-
tory as well as in other EU member countries. Further, it is possible to
use the WIPO's Madrid System to file an international trademark appli-
cation to secure trademark protection in all or any of its members, in-
cluding Denmark. However, before filing an international trademark ap-
plication, the applicant must have registered - or applied for - a national
trademark, which then forms the basis for the international trademark
registration.

The protection period for a registered trademark is 10 years from the
registration date, and the registration is renewable. However, a trade-
mark owner must utilize a registered trademark in order to retain his
exclusive right. If the mark has not been used for five years, the
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registration (and protection) may lapse, rendering the trademark unen-
forceable against third parties.

Trademarks established through use will remain in force until no longer
used.

14.5. Copyright

Denmark is party to most of the international conventions related to
copyright and neighboring rights, and Denmark has implemented all EU
copyright-related directives currently in force.

Copyright protection is not contingent on any form of registration, and
there is no copy- right register available. Copyright exists as soon as a
particular work is created by a natural person, provided that the work is
the result of the person’s own intellectual creative contribution.

Copyright protects traditional works of literature and artistic works as
well as maps, drawings, manuals, certain types of catalogues and da-
tabases, applied art (designs), and computer programs. Copyright pro-
tection of computer programs covers the specific program (but not the
idea or algorithm), and reverse engineering is allowed when necessary
to ensure compatibility between programs. Special rules regulate the
transfer of copyright to computer programs between an employee and
his employer, cf. below on employees’ inventions etc.

Protection is given for the lifetime of the author plus 70 years.

The Danish Copyright Act also protects performers, producers of sound
recordings and motion pictures, manufacturers of catalogues and data-
bases, and various other neighboring rights. The neighboring right pro-
tection is more limited in scope and duration than the copyright protec-
tion of literary and artistic works.

14.6. Designs
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Denmark has implemented EU Directive 98/71 on the Protection of De-
signs, and the most recent Designs Act is almost identical to the Di-
rective. Furthermore, EU Regulation No. 6/2002 on Community Designs
applies in Denmark and provides protection for registered and unregis-
tered designs. Registered design rights obtained prior to 1 October
2001 are still regulated by the previous Designs Act.

The appearance of a product or a part of a product's appearance may
obtain protection under the Designs Act or under the EU Regulation. In
both cases, it is a prerequisite for protection that the design is novel
and has an individual character.

Protection of a registered design may be obtained for a total period of
up to 25 years. Without registration, a Community design will be pro-
tected against mere copying for a period of 3 years. A design that pos-
sesses a certain degree of originality may also be protected by copy-
right.

14.7. Know-how

The concept of know-how is acknowledged by Danish law, but not de-
fined by statute. While the nature of know-how is such that it will have
to be protected first and foremost by adequate safeguards within a busi-
ness organization, including necessary contractual sanctions in agree-
ments with trading partners.

The Directive on protections of trade secrets has been implemented by
the Danish act on trade secrets, which offers protection against abuse
of trade secrets. Further, the rules of the Danish Marketing Practices
Act also provide some degree of protection, as it includes a general
standard that prohibits any act that is not in accordance with “good mar-
keting practices”. Both of these provisions may be useful when dealing
with the unauthorized dissemination of business know-how.

14.8. Passing off
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The general Danish standard of “good marketing practices” may also be
applied in the countering of passing off. This standard has been suc-
cessfully employed by businesses to prevent the marketing not only of
products that are more or less exact copies of original products, but
also of products that bear a fairly close resemblance to original prod-
ucts.

14.9. Employees’ inventions etc.

While according to the Danish Act on Employee’s Inventions (i.e. inven-
tions and creations covered by the Patents Act and the Utility Models
Act), an employee is the owner of his inventions made in the course of
his normal duties, the employer is entitled under the same Act to de-
mand transfer of such ownership to the employer. The Act requires the
employee to notify the employer of new inventions without undue delay,
and the employer should then notify his request for transfer of owner-
ship to the invention within 4 months. If the employer fails to do so, the
employee may freely dispose of the invention. A transfer of ownership
may entitle the employee to “reasonable compensation”. Case law is
limited but indicates that such compensation tends to be modest.

The statutory arrangement may be varied by agreement between em-
ployer and employee, and it is advisable to have employment agree-
ments with relevant employees provide for an automatic transfer of own-
ership for all inventions made by the employee. The employee’s right to
receive reasonable compensation, however, may not be excluded by
such agreement.

Inventions made by employees of public research institutes are subject
to the Act on Inventions made at Public Research Institutes.

The Designs Act does not solve the question of ownership of registered
design rights created by an employee in the performance of his duties.
Presumably, the mere design rights are automatically transferred to the
employer. But if the design is cumulatively protected by copyright, the
transfer of rights to the employer will be subject to the rules governing a
transfer of copyright, cf. below.
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The Danish Copyright Act implies that any employment agreement (at
least for creative staff) includes an implied assignment to the employer
of the right to exploit the employee’s copyright-protected works. Such
implied assignment to the employer of any work covered by copyright is
limited; an automatic assignment being implied only in so far as and to
the extent that the exploitation of the work is a necessary condition for
the employer’s performance of his normal business activities.

The question of copyright and ownership of computer programs created
by employees is specifically dealt with in the Copyright Act, which (un-
less otherwise agreed) provides for total assignment of the copyright in
the program to the employer in all cases where the program is created
by the employee as a normal integral part of his work duties.

Finally, itis generally assumed that the right to exploit protectable know-
how developed by employees as part of their duties is automatically as-
signed to the employer. However, this does not bar an employee from
using his professional and general skills after having left the employ-
ment, provided that this use does notinvolve trade secrets and generally
complies with good marketing practices.

14.10. Enforcement of intellectual property rights

The Danish judicial system provides for efficient enforcement of intel-
lectual property rights.

Proprietors may obtain interlocutory relief at the Enforcement Court if
able to prove on a balance of probabilities that the activities infringe the
proprietor’s rights. Under the same conditions, proprietors can request
the Enforcement Court to execute a search of the alleged infringer’s
premises in order to seize evidence of infringement and the extent of
the infringement.

If interim relief and/or a court-ordered search is granted, the proprietor
needs to initiate an action on the merits (confirmatory action). An action
on the merits may also be initiated as the first move against an infringer.
In an action on the merits, the proprietor may e.g. claim damages and
compensation.
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In accordance with Directive 2004/48/EC on the enforcement of intel-
lectual property rights, Denmark, on 1 January 2006, adopted provisions
regarding, inter alia, corrective measures with regard to goods that in-
fringe intellectual property rights and on the payment of damages to the
holder of the right.
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15. Commercial law

15.1. Introduction

Doing business in Denmark necessarily involves having to employ and/or
be familiar with local rules and standards for general business terms and
conditions, to what extent liability may be limited or even excluded, default
interest issues, any constraints on marketing practices, specific con-
sumer protection, etc.

Each particular business will need to consider the impact of relevant
rules and regulations and obtain the necessary legal advice.

The following are some of the relevantissues.

15.2. Standard terms and conditions

Both wholesale and retail businesses often rely on standard terms and
conditions, but retail businesses should be aware that sales to consum-
ers are subject to a number of statutes protecting the consumer. This
protection includes mandatory minimum rights set outinthe Danish Sale
of Goods Act, which, as an example, entitles the consumer to demand
remedying of defects. In case of a credit sale to a consumer, the Danish
Credit Agreements Actrequires detailed information to be provided to the
consumer regarding interest rate, other costs, total purchase sum includ-
ing interest and other costs, as well as strict formal requirements to be
observed concerning any enforced repossession if title has been re-
tained by theretailer.

15.3. Limitation and exclusion of liability

In commercial contracts, a party may limit or in some cases even ex-
clude liability. An important exception to this is product liability, where
liability for personal injury cannot be excluded or limited.
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An exclusion of liability may also be censored by the courts as being a
grossly unfair, unreasonable provision or to general in its wording, and
most contracting partners therefore choose to rely on specific limitation
clauses stipulating a maximum limit for liability.

15.4. Default interest

Agreements and terms and conditions may include provisions fixing a
certain default interest rate of, say, 2% per month in commercial con-
tracts. Even if no such provision is included in the contract, a business
may take advantage of the Danish Interest Rates Act.

In case of a payment default, the claim will carry interest as from the due
date, provided that a due date has been agreed in advance. If no due
date has been agreed in advance, the claim will carry interest as from
30 days after a written demand for payment has been dispatched by the
creditor. This statutory defaultinterestis calculated as the Danish official
discount rate (updated for this purpose every 6 months) + a margin of
8 % p.a. In consumer contracts, this statutory default interest rate must
not be derogated from to the detriment of the consumer.

15.5. Sale of goods

The fundamental legislation on sales of goods under Danish law is the
Sale of Goods Act of 1906, which applies to the sale of goods between
parties having their places of businessin Denmark or having agreed on
its application.

The Sale of Goods Act is based on the principle of freedom of contract.
This means that parties to a sale within the scope of the Sale of Goods Act
may choose to derogate from or vary most of its provisions. Its rules,
therefore, will apply only where no agreement to the contrary has been
made between the parties, or where trade custom or usage does not imply
otherwise.

The Sale of Goods Actdoes, however, also contain mandatory rules onthe
sale of goods to consumers, e.g. a right to remedying of defects, which
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cannot be derogated from. Furthermore, the Act is supplemented by
other mandatory legislation, e.g. the Consumer Contracts Act and the
Credit Agreements Act.

15.6. The UN Convention on Contracts for the International Sale
of Goods (CISG)

Where a sale of goods involves a contract between a Danish party and
a foreign party, the sale may be governed by the UN Convention on Con-
tracts for the International Sale of Goods (“CISG”). If so, the rules of the
CISG will override those of the Danish Sale of Goods Act. The CISG en-
tered into force in Denmark on 1 March 1990.

The CISG applies to contracts for the sale of goods between parties
whose principal places of business are in different states:

e when those states are contracting states (to the CISG); or

e when the rules of private international law lead to the application of the
law of a contracting state.

This means that any contract for the sale of goods between a Danish
party and a party located in another CISG contracting state outside Scan-
dinavia will automatically be subject to the CISG.

Note that while the Danish Sale of Goods Act comprises also the sale
of goods to consumers, the CISG does not. Note also that the contract
formation rulesin Part Il of the CISG are not applicable in Denmark. With
respect to international sales of goods between parties in Denmark, Fin-
land, Norway and Sweden, respectively, the domestic sale of goods acts
will apply, thus rendering the CISG inapplicable in relation to inter-
Scandinavian sales of goods.

15.7. Credit agreements

The Danish Credit Agreements Act governs several types of credit agree-
ments in a consumer setting, including credit sales, agreements on
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money loans, account contracts, etc. The Act requires creditors to pro-
vide consumers with certain information, e.g. interest rate, other costs,
annual percentage rate, etc., with respect to a credit agreement before it
is entered into and to inform consumers of the credit arrangement dur-
ing the term of it. Furthermore, the Act requires the creditor to fulfil
several formal requirements, e.g. that the credit arrangement must be
made in writing. It should be noted that some rules of the Act which apply
in a consumer context, most importantly a number of rules on the sale
of goods subject to retention of title, will also apply in credit sales to
non-consumers.

15.8. Jurisdiction rules

Denmark did not participate in the adoption of Council Regulation (EC)
No 44/2001 of 22 December 2001 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters (the
“Brussels | Regulation”). On 19 October 2005, the Community concluded
an agreement with Denmark on jurisdiction and the recognition and en-
forcement of judgments in civil and commercial matters, extending the
provisions of the regulation to Denmark. On 27 April 2006, the agreement
was approved on behalf of the Community by Council Decision
2006/325/EC, and it entered into force on 1 July 2007.

In order to determine whether the Brussels | Regulation applies, the
decisive factorwill be whether the defendant is domiciled in a contracting
state to the Brussels Convention or not.

If the defendant is domiciled in a contracting state, the Brussels | Reg-
ulation will apply. In general, a case must be decided in the country in
which the defendant is domiciled. Consequently, a Danish court will in
general only have jurisdiction in cases where the defendant is domiciled
in Denmark. However, the Brussels | Regulation contains several ex-
emptions from the general rule, and therefore Danish courts may also
have jurisdiction in other cases, if expressly provided in the Brussels |
Regulation.

If the defendant is not domiciled in a contracting state, and there is no
valid choice of forum/venue agreement between the parties, the jurisdic-
tion of Danish courts willdepend on Danish procedural law, i.e. the Danish
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Administration of Justice Act. The general rule under the Administration
of Justice Act is that legal actions should be brought in the defendant’s
country of residence. In general, this means that a Danish court will
only have jurisdiction if the defendant is domiciled in Denmark, but there
are substantial exemptions to this general rule, e.g. in matters relating to
a contract and in consumer matters.

It should be noted that the Brussels | Regulation does not interfere with
national procedural rules on jurisdiction, which means questions of ter-
ritorial jurisdiction between the various Danish courts will be determined
in accordance with the Administration of Justice Act.

15.9. Governing law

Denmark is a party to the Rome Convention, which in general regulates
governing law issues in Denmark with respect to contracts.

The general principle under the Rome Convention - and therefore also un-
der Danish law - is freedom of contract. Parties to a contract are free to
agree on the substantive law of the contract, and generally their choice
will be respected by Danish courts. The parties' choice of law may cover
the entire agreement or only a port of it. Contractual freedom under the
Rome Convention is limited to international contracts and exempts cer-
tain contracts, e.g. consumer contracts.

For contracts without an express choice-of-law clause, the laws of the
country to which the subject-matter has the closest connection will usu-
ally prevail. In a non-consumer contract, this is generally assumed to be
the country in which the party to carry out the performance is domiciled.
Thus, a buyer will be subject to the laws of the country in which the
seller was domiciled at the time the order is placed. In real estate cases,
however, it is generally presumed that the contract is most closely con-
nected to the country in which the property is located.
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15.10. Recognition and enforcement of judgments and arbitral
awards

The Brussels | Regulation also contains rules on recognition and en-
forcement of judgments originating from courts of the EU Member States.
Under the Brussels | Regulation, the courts of one Member State will not
review the merits of a judgment rendered by the courts of another.
Therefore, a judgment from another EU Member State is likely to be rec-
ognised and enforced by Danish courts, provided the defendant had
reasonable access to safeguard his interests.

Denmark is also party to the Lugano Convention, the rules of which in
relation to the recognition and enforcement of judgments are substan-
tially similar to those of the Brussels Convention. Thus, Danish courts
will generally recognise and enforce judgments originating from EEA
Member States also.

The Nordic countries (Denmark, Finland, Norway, and Sweden) have
signed aConvention, under the terms of which decisions pronounced or
made in any one of these countries shall be recognised and enforced in
the other countries in accordance with the national laws of each country.
The significance of this Nordic Convention is limited, as the other Nordic
countries are all parties to the Lugano Convention.

Judgments from courts in countries outside the EU or EEA (and therefore
not parties to the Brussels or Lugano Conventions) are generally not rec-
ognised and enforced by Danish courts. However, the Minister of Justice
may set down rules whereby judgments from such foreign courts and au-
thorities regarding claims in civil matters shall have binding effect and
be enforceable in Denmark. Furthermore, special rules on enforcement
of foreign decisions apply in a number of special areas, e.g. under the
Maritime Act and under the rules governing international carriage con-
tracts.

Regarding enforcement of foreign arbitral awards in commercial matters,
the 1958 New York Convention applies. For an arbitral award to be en-
forceable under Danish law, it must have binding effect in Denmark and
it must be made in a country which has acceded to the New York Con-
vention. Awards notgoverned by the New York Convention will not be im-
mediately enforceable in Denmark.
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15.11. Marketing practices

The Danish Marketing Practices Act includes a number of specific pro-
visions aimed at protecting consumers in Denmark. The Marketing Prac-
tices Act prohibits, amongother things, measures which are not in ac-
cordance with “good marketing practices”.

The Act also protects traders by prohibiting unfair trading practices such
as free-riding and product imitations.

Some of the provisions of the Marketing Practices Act serve as a codi-
fication of general principles of law, which must be considered in con-
nection with the relatively extensive case law and administrative prac-
tice. An independent Consumer Ombudsman, monitoring compliance
with the Marketing Practices Act, and general guidelines are valuable
guides as to what is considered acceptable marketing practice.

Measures prohibited or discouraged as inconsistent with good market-
ing practices include misleading price information, misleading infor-
mation as to country of origin or commercial origin, and misleading or
incorrect terms of agreement.

Since the amendment of the Act in 2006 and 2011, the special provi-
sions on collateral gifts, quantitative limitations on purchased items at a
certain price, drawing of lots, price competitions, use of vouchers etc.
have been repealed. However, the Act still contains special provisions
on sales promotions, direct marketing, and other marketing efforts.

The promotional effort which was previously banned is regulated by sec-
tion 10 of the Act on general information requirements for promotional
marketing. A promotional action must state all conditions in a clear and
comprehensible formin order to enable the consumer to assess the value
of any additional benefits. Furthermore, there are provisions on price
marking.

The Act also contains prohibitions on product placement.
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15.12. Data protection

The Danish Data Protection Act aims to supplement the rules of the
General Data Protection Regulation (EU 2016/679) (GDPR) on the pro-
tection of individuals with regard to the collection and processing of per-
sonal data.

Pursuant to the Data Protection Act, personal data may be collected only
for specified, explicit and legitimate purposes and any subsequent pro-
cessing shall be compatible with such purposes. It is not permitted to
collect personal data which isnot strictly necessary in order to fulfil the
purpose of the collection. The data must be adequate, relevant and not
excessive in relation to the purposes for which they are collected and/or
further processed.

The Data Protection Act contains very restrictive rules on the collection,
processing and, particularly, the disclosure of data for marketing pur-
poses, e.g. a data controller may not disclose personal data concerning
a consumer to a third party for the purpose of marketing or use such
data on behalf of a third party for this purpose, unlessthe consumer has
given prior, explicit consent. There are also specific restrictions in rela-
tion to transfer of personal data to countries outside the EU/EEA.

In addition to the Data Protection Act, Danish law contains special legis-
lation regarding the collection and processing of specific types of data,
e.g. the Danish Act on Information Databases Operated by the Mass
Media and the Danish Financial Business Act.

As of 25 May 2018 many requirements have been stringent, such as
conditions for consent, records of processing activities, access to per-
sonal data etc. The supervisory authority may impose administrative
fines in respect of infringements up 4 % of the total worldwide annual
turnover. In the light of the severe potential consequences, it is always
recommended to seek legal advice regarding personal data protection
when doing business in Denmark.
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16. Personnel and labour market

16.1. Introduction

Foreign investors - regardless of whether they set up a new or acquire
an existing business - will need to be aware of the rules relating to
employment of personnel in Denmark.

Some areas are subject to statutory law applicable to all categories of
personnel; this is the case with respect to holiday entitlement, maternity
leave, parental leave, restrictive covenants and working environment.

With regard to hiring, notice periods, salary levels, etc., the applicable
rules willdepend on the category of employees involved: Salaried em-
ployees are subject to the Danish Salaried Employees Act and in many
instances also a collective agreement, whereas manual workers (blue-
collar workers) are usually covered by collective agreements. A Danish
employer is only bound by a collective bargaining agreement if the em-
ployer eitheris a member of an Employers’ Association or has acceded to
a collective bargaining agreement.

Compared to other countries, the percentage of both employers and em-
ployees who are members of an association or union is very high. Many
employers are members of one of the employers’ associations under the
Confederation of Danish Employers or one of the special employers’
associations (e.g. the Financial Sector or Agriculture). Employees are
often members of the relevant trade union (Metal Workers, Commercial
and Clerical Employees, etc.). Most of these unions are also members
of the “umbrella” employee confederation, the Danish Confederation of
Trade Unions, a service organization that undertakes to negotiate or co-
ordinate various matters common to all trade unions. The labor market is
thus to a very large degree regulated by collective agreements. Setting
up or acquiring a business will therefore require detailed advice and infor-
mation on both Danish employment and labor law.

Usually negotiated between employers’ and employees’ organizations
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for two to four years at a time, collective agreements cover wage levels,
number of working hours, and other terms.

Whatever terms any employee (white-collar or blue-collar) enjoys, such
terms will have to be accepted by any acquirer of a company or business.
This obligation for the acquirer

ismandatory according to the Danish Transfer of Undertakings Act (imple-
menting EC Directive 77/187). However, the acquirer (transferee) does
not have to become a party to the collective agreement of the transferor.
If the transferee does not want to adoptthe transferor’s collective bar-
gaining agreements applicable to the employees being transferred, the
transferee must notify the relevant trade union thereof within a certain
time limit. If such notification is not given, the transferee will be deemed
to have adopted the collective bargaining agreement. If the transferee
decides notto adoptthe collective bargaining agreement, the transferred
employees will retain their individual rights under the collective bargain-
ing agreement. Such rights may not be terminated or amended by the
transferee with effect earlier than on expiry of the collective bargaining
agreement.

Further, minimum requirements for the content of an employment agree-
ment, which has to be in writing, are laid down in the Danish Act on State-
ments of Employment Particulars and on Certain Working Conditions. If
an employer does not fulfil such requirements, the employee may be
entitled to compensation.

16.2. Notice periods

16.2.1. Salaried employees

The Salaried Employees Act regulates most of the matters relevant to
the relationship between employer and employee. It is important to note
that the Act cannot be derogated from to the detriment of the employee.
The Act therefore serves as a “minimum standard” for this category of
employees.

KROMANN REUMERT 153 DOING BUSINESS IN DENMARK



Where notice of termination is given by the employer, the required notice
will depend on the length of the employee’s continuous employment; the
longer the employment, the longer the notice period. Statutory notice
periods are:

Employment period (at the time of termination) Notice period

5 months 1 month

2 years & 9 months 3 months
5 years & 8 months 4 months
8 years & 7 months 5 months
in excess of the above 6 months

The 6-month notice period is the maximum afforded by the Salaried Em-
ployees Act.

The employee may terminate the employment giving one month’s notice
to the end of a month regardless of the length of the employment. It is
possible to agree on a longer notice period for the employee, provided
that the employer correspondingly extends the notice period that the
company must give the employee in the event of termination.

It should be noted that it is also possible to agree on a probationary
period (max 3 months) during which each party may terminate the
agreement at 14 days’ notice. The 14 days’ notice must expire before
expiry of the 3-month probationary period.

The employer is liable to pay a severance amount if the employer dis-
misses salaried employees who have been continuously employed for 12
years or more - regardless of the fairness of the dismissal. The severance
amount of compensation depends on the length of employment. 12 years
of employment entitles the employee to compensation equal to 1
month’s salary and 17 years will attract the maximum of 3 months’ sal-
ary.
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16.2.2. Manual (blue-collar) workers

Notice periods for manual workers vary according to the relevant collec-
tive agreement. A typical collective agreement, “Industrial Agreement
2023-2025”, provides the following notice periods:

Notice by the employer:

Employment period Notice period
less than 6 months nonerequired
6 months 14 days
9 months 21 days
2 years 28 days
3 years 56 days
6 years 70 days

+ in respect of employees of at least 50 years of age:
9 years 90 days

12 years 120 days

Notice bythe employee:

Employment period Notice period
less than 6 months nonerequired
6 months 7 days
3years 14 days

6 years 21 days

9 years 28 days
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Where no collective agreement applies, the notice period can be fixed
by the employer at his own discretion, although on the one condition
that the length of the notice period is “appropriate”. Notice periods for
unskilled workers may be very short (e.g. three days’ notice).

16.3. Unfair dismissals

16.3.1. Salaried employees

According to the Salaried Employees Act, the employer may be obliged to
pay compensation for unfair dismissal if the employee dismissed has
been employed by the employer for at least 1 year, and if the dismissal
is not deemed reasonably justified in the conduct of the employee
and/or the circumstances of the company.

Any compensation as a result of unfair dismissal will be based on the
employee’s length of employment and an estimate of the circumstances
of the case and will generallyrep- resent a maximum amount equal to
the salary paid to the salaried employee in half of the period of notice.
However, the compensation may amount to up to 6 months’ salary.

16.3.2. Manual (blue-collar) workers

If the employment is covered by collective agreements, special rules
about compensation for unfair dismissal will normally apply. The com-
pensation may amount to up to 52 weeks’ salary.

16.3.3. Special anti-discrimination acts

Special acts protect employees against dismissal due to pregnancy,
race, ethnic origin, age, disability, etc. No maximum compensation is
provided. Recent Danish case law typically sets compensation at be-
tween 6 and 12 months' salary, but depending on the circumstances the
compensation can be higher.
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16.4. Large-scale redundancies

The Danish Act on Collective Redundancies (implementing EC Directive
75/129 as amended by Directive 92/56) provides that employers must,
at the earliest possible stage, inform the Local Labor Board of contem-
plated large-scale redundancies and initiate negotiations with the em-
ployees or their representatives with the intention to reach an agreement
so that redundancies may be either avoided or limited, or to alleviate
the effects, e.g. by replacing or re-training the affected employees.
Where redundancies cannot be avoided after such negotiations, they
must be notified to the Local Labor Board and cannot take effect until
30 days (in some cases 8 weeks) after such notification. Planning and
timing are therefore important where these provisions apply.

The Act applies where the redundancies within 30 days exceed:
e employeesincompanies having between 20 and 100 employees.

e 10% of employees in companies having between 100 and 300 em-
ployees. At least 30 employees in companies having more than 300
employees.

Compliance with these requirements is important as any breach of the
duty to negotiate is sanctioned by payment of compensation and possi-
ble fines. Collective agreements may have special rules on collective
redundancies.

16.5. Salaries and wages

There is no statutory minimum wage level, but collective agreements
will invariably include a minimum wage level for the employees covered
by that agreement.

In collective agreements, overtime is typically subject to a 50% pre-
mium for overtime in excess of 1 hour and a 100% premium for over-

time during weekends and public holidays.

There are no mandatory profit-sharing schemes in force, although some
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employers have voluntarily set up such schemes. Subject to certain con-
ditions, these schemes can be set up with the advantage of certain tax
benefits. According to the Salaried Employees Act, a salaried employee
will be entitled, upon termination of the employment, to a pro rata share
of any bonus he/she would normally have received for the year in which
his/her employment was terminated.

16.6. Working hours

Denmark has implemented EC Directive 2003/88/EC of 4 November
2003concerning certain aspects of the organisation of working hours.

The maximum average weekly working hours cannot exceed 48 hours
averaged over a 4-month period.

16.7. Holiday

The holiday entitlement of Danish employees is regulated in the Danish
Holiday Act. According to the current Act, the holiday year runs from 1
September to 31 August. The Act applies to all employees (with very
few exceptions), but not to executives.

During the Danish holiday year all employees covered by the Act ac-
crues entitlement to five weeks' holiday (paid or unpaid) per holiday
year (concurrent holiday).

Salariedemployeespaidbythe month (white-collarworkers)are entitled
toreceive full salary during any holiday that the employee has ac-
crued. In addition, the employer must pay to the employee a holiday
supplement of 1% of the salary, including all taxable benefits, earned
in the accrual holiday year (less salary during holiday). Please note
that a holiday supplement may very well be higher in some compa-
nies, for example 2 %. This can be a consequence of for example a
collective agreement or a personnel policy.

Every month of employment during the Danish holiday year the sala-
ried employee accrues 2.08 days of paid holiday. Paid holiday
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accrued during the Danish holiday year is to be taken during the hol-
iday period, which covers the Danish Holiday year and the 4 following
months from the end of the Danish holiday year to the end of the
calendar year. Upon agreement between the employee and the em-
ployer, it is possible to take paid holiday in advance if an employee
has not yet accrued sufficient paid holiday to cover the required hol-
iday period (e.g. in case of compulsory holiday closure). It is a con-
dition that the "advance holiday" can be earned within the same hol-
iday year. This means that the holiday given in advance must be able
to be earned/taken before the end of the holiday year (31 August). If
a salaried employee leaves his/her employment before any paid hol-
iday taken in advance is evened out, the employer is entitled to de-
duct the value thereof in the salaried employee's outstanding claims
on salary and holiday pay.

As a main rule, employees paid by the hour (blue-collar workers) are
not entitled to receive their normal wages during holiday absence.
Instead, blue-collar workers will receive a holiday allowance corre-
sponding to 12.5% of the salary earned in the accrual year (less sal-
ary during holiday). The holiday allowance will be paid by the em-
ployer to the Danish Labour Market Holiday Fund ("FerieKonto") and
disbursed pro rata to the employee as the holiday is taken.

Employees are entitled to take at least 3 of their 5 weeks’ holiday enti-
tlement consecutively during the period between 1 May and 30 Septem-
ber (the main holiday period).

The scheduling of the holiday must be agreed with the employer, but the
employer must, if possible, comply with the wishes of the employee.

The holiday must be planned as soon as possible. If no voluntary agree-
ment can be reached with the employee on the planning of the holiday,
the employer has to give the employee 3 months’ notice before the com-
mencement of the main holiday of 3 weeks and a notice of 1 month
before the commencement of any other holiday.

The entitlement to 5 weeks’ holiday (paid or unpaid) is in addition to
public holidays.

KROMANN REUMERT 159 DOING BUSINESS IN DENMARK



Employees are allowed to take holidays during a notice period. If the
holiday has already been notified/agreed prior to the termination, the
holiday already planned will be regarded as taken as originally agreed
or announced during the notice period. However, if the notice period is
3 months or less, the main holiday already notified or agreed cannot be
taken during the notice period, unless the notice period is extended by
the number of days of holiday or the employee agrees to take the main
holiday during the notice period. This also applies to collective holiday
closures.

The employer may give notice of holiday in connection with the termi-
nation in accordance with a specific set of rules laid down in the Danish
Holiday Act. In short, the main holiday must be given 3 months' notice
and the remaining holiday 1 month's notice. Both the notice and the
holiday must be within the notice period. However, it is important to be
aware that the Danish Holiday Act contains a strict set of rules related
to the timing/scheduling of holidays, which also applies in termination
situations.

For any untaken accrued holiday, the employer must pay a holiday al-
lowance of 12.5% of the salary to the Danish Labour Market Holiday
Fund ("Feriekonto"). The employee will then be able to have the holiday
allowance paid out from the Fund in accordance with the regulations in
the Danish Holiday Act.

Collective agreements may contain alternative or supplementary holi-
day regulations.

Several collective agreements provide for a number of extra days off
(typically an additional 5 days) in addition to those provided by the Hol-
iday Act. Outside the collective agreements many employers also pro-
vide for 5 extra days off (often referred to as "non-statutory holidays")
in addition to the holiday entitlement under the Act.

16.8. Restrictive covenants

For key personnel it may be necessary to include a clause preventing the
employee from undertaking competing activities or contact customers,
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agents, distributors, etc. after termination of his/her employment.

The Danish Act on Restrictive Covenants (“the Act”) that regulates
clauses restricting competition and solicitation of customers and em-
ployees came into force on 1 January 2016. Three different types of
clauses are regulated by the Act:

e Non-compete clause: Prohibits an employee from competing with the
employer.

e Non-solicitation of customers clause: Prohibits an employee from hav-
ing any business relationship with the employer’s customers or other
business associates.

e Non-solicitation of employees clause: Can be either a clause between
two companies obligating the parties not to solicit or recruit each
other’s employees, or a clause between a company and an employee
obligating the employee not to solicit or recruit any colleagues, if
he/she leaves the company.

Underthe Act, itis not possible to enterinto non-solicitation of employees
clauses. Accordingly, it is not possible for a company to obligate an
employee not to solicit or recruit any colleagues if he/she leaves the
company. This applies to employees as well as executives.

Under the Act both white-collar and blue-collar employees enjoy protec-
tion.

Non-compete and non-solicitation of customers’ clauses, or a combina-
tion thereof, are only enforceable under the Act if the following condi-
tions are met:

e The clause must be contained in a written agreement and such agree-
ment must inform of the following:

o The employee must have completed at least 6 months’ continu-
ous employment at the time of termination.

o The term of the restrictive clause can be no more than 12 months,
commencing from the termination of the employment, or 6 months
if itis a combined clause (a non-compete and a non-solicitation
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of customers clause).

o A non-compete or non-solicitation of customers clause is only
valid if the employee is entitled to compensation during the entire
term of the clause. If the term is 6 months or less, the compen-
sation must be at least 40% of the monthly salary. If the term is
more than 6 months, the compensation must be equal to at least
60% of the salary per month. If the employee is restricted by a
combined clause, compensation must be at least 60% of the
monthly salary.

o If the employee finds new suitable employment, the employee is
entitled to a fixed, reduced compensation (at least 16% if the
employee was originally entitled to at least 40% of the salary,
and at least 24% if the employee was originally entitled to at
least 60% of the salary). However, regardless of any new income
the employee is always entitled to the high level of compensation
(40% or 60%) during the first two months of the term of a non-
competition clause or non-solicitation of customers clause. This
compensation must be paid as alump sum by the date of the ex-
piry of the notice period.

o A non-compete clause may only be imposed on an employee
holding a particularly trusted position and who is trusted with
confidential information. The employer must inform the employee
in writing why a non-compete clause is required.

o A non-solicitation of customers clause may only be enforced in
relation to customers with whom the employee has been doing
business himself/herself within the past 12 months before the
date of giving notice to terminate the employment.

In addition, a non-competition clause cannot be enforced against an
employee who has been dismissed by the employer without having given
reasonable cause for such dismissal, or who resigns from his/her em-
ployment where the employer’s omission to perform its obligations has
given the employee reasonable cause for such resignation. The em-
ployee is, however, still entitled to receive the lump sum compensation
for the first 2 months.

Executives are not subject to the requirements of the Act relating to non-
competes and non-solicitation of customers clauses. Accordingly, no
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compensation payment is legally required for executives, but compen-
sation is often agreedcontractually.

16.9. Employees’ inventionsetc.

Employers should take care to have clear and enforceable clauses in-
cluded in the employment contracts with relevant employees regarding
not only patentable inventions but also other creations of any kind which
may be protectable and/or represent any commercial value. See Section
14.9 above on Intellectual Property.

16.10. Equal pay

Employers are required to provide employees with equal pay for the same
work or work of equal value. This follows from the Danish Equal Pay
(Men and Women) Act, which implements the EC Directive 2006/54/EC
on equal pay.

16.11. Working environment regulations

The Danish Working Environment Act covers all work performed in the
course of employment and requires most businesses to set up safety
committees with employers and employees represented. These commit-
tees should monitor the safety of working procedures and ensurethatthe
staff receives proper instructions. These committees may receive guid-
ance and counselling from a number of Occupational Health Service
(OHS) units, which offer assistance to a number of special sectors (Gen-
eral Industry, Transport, Building & Construction etc.). The Danish
Working Environment Authority also carries out inspection visits in order
to ensure that standards are met.

16.12. Accidents at work

The employer is liable to pay compensation/damages to an employee
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for any personal injury or occupational disease resulting from work per-
formed in the service of the employer. The employer, by statute, is re-
quired to take out insurance to ensure that any liability to pay expenses
for medical care, compensation for loss of earning capacity, compensa-
tion for permanent injury, transitional allowance upon death, and com-
pensation for loss of supporter can be met.

Further, the employer should take out special professional indemnity in-
surance to cover the obligation to pay compensation for pain and suffer-
ing as well as compensation for loss of earnings.

16.13. Executives

Executives reporting to the board of directors are, in general, not com-
prised by the Salaried Employees Act or the Holiday Act. Normally, execu-
tives will be given a service contract stipulating their rights and entitle-
ments, in particular with regard to notice periods, severance pay, holi-
days, company car and other benefits, pension, etc. If an executive is
posted from abroad, the compensation package will often include pri-
vate accommodation, school fees, etc.

Executive service agreements are, of course, negotiated individually,
although many terms will be fixed according to what is customary for
the size and type of company in question.

The notice period required of the employer is normally 6-12 months, and
the notice period required of the executive is normally 3-6 months.

It has become more common that an executive’s salary is partly linked to
the company’s performance, but the criteria vary. Often, 15-25% of the
salary is linked to a certain percentage of the profits before tax.

Usual perquisites to executives include company car, mobile telephone,
broadband access, pension, and personal accident and health insur-
ances.

The exact composition of the total remuneration package to an execu-
tive will often depend on the applicable tax liabilities.
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16.14. Working permits and visa requirements

16.14.1. EU, EEA and Swiss citizens

EU citizens are the citizens of Austria, Belgium, Bulgaria, Cyprus
(Greek-Cypriot area only), the Czech Republic, Denmark, Estonia, Fin-
land, France, Germany, Greece, the Netherlands, Hungary, Ireland, It-
aly, Latvia, Lithuania, Luxembourg, Malta, Poland, Portugal, Romania,
Slovakia, Slovenia, Spain, and Sweden.

EEA citizens are the citizens of Iceland, Liechtenstein, and Norway.

Citizens of Switzerland are subject to the same rules as EU and EEA citi-
zens, and therefore all rules described below will also apply to Swiss
citizens.

Nordic citizens do not need a residence permit but are free to enter, live
and work in Denmark. An EU/EEA citizen can take up residence in Den-
mark for up to three months. If the person is seeking employment during
his/her stay, he/she can stay for up to six months.

If the stay exceeds the 3 or 6-month limit, a proof of registration from the
Regional State Administration will be required. Different from aresidence
permit, which isissued under the Danish Aliens Act, a proof of registra-
tion is simply proof of the rights the person already holds according to
the EU regulations on the free movement of persons and services.

16.14.2. Citizens of other countries

In principle, all foreign citizens are required to obtain a visa to enter and
stay in Denmark, although citizens of a large number of countries are
exempted from that requirement. For example, citizens of the US and
Japan do not need a visa to enter and stay in Den- mark for an initial
three-month period. Staying in Denmark for more than three months will
require permission.

All foreign citizens also need to obtain a work permit before they take
up employment with a Danish employer. Normally, there must be
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professional or labor market considerations justifying a residence and
work permit, for example, if there is a shortage of persons in Denmark
who can carry out a specific type of work. However, a number of
schemes have been designed in order to make it easier for highly qual-
ified professionals to get a residence and work permit in Denmark.
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17. Share based remuneration

17.1. Introduction

Many multinational companies will operate various types of share plans,
typically in the form of share options or similar, with a view to recruiting,
motivating and retaining employees. When considering whether and
how to extend such plans to employees in Denmark, a number of issues
must be taken into account, primarily in the areas of tax and employ-
ment law.

In Denmark, share-based remuneration can be taxed pursuant to three
different provisions:

1. The Danish Tax Assessment Act section 16 - Grant of shares, stock
options and warrants are taxed at the time, when the employee ac-
quires the legal right to the remuneration. Gains are taxed as salary
income (marginal tax rate of 56 %).

2. The Danish Tax Assessment Act section 28 - Gains on stock options
and warrants are taxed when the right is exercised or sold and taxed
as salary income (marginal tax rate of 56 %).

3. The Danish Tax Assessment Act section 7 P - Gains on shares, stock
options and warrants are taxed when the shares are sold and taxed as
share income (marginal tax rate of 42 %).

This section will outline the differences in taxation between the above-
mentioned provisions.

The section covers share-based incentives in the form of grant of
shares, stock options and warrants, restricted stock units, restricted
shares, matching shares and phantom shares. However, not all of these
share-based incentives are covered by each of the three provisions.

The incentives covered by each provision are as follows:
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Section 16

Section 7P

Section 28

Shares, stock options and
warrants, restricted stock
units, restricted shares,
matching shares and

Shares, stock options and
warrants, restricted stock
units, restricted shares
and matching shares.

Stock options and war-
rants.

phantom shares.

Phantom shares are al-
ways taxed pursuant to
section 16.

17.1.1. Taxation according to section 16

Normally, share-based incentives in employment relationships are
taxed according to either section 7 P or section 28 mentioned below.
However, if not covered by either of these provisions a share-based in-
centive is taxed according to the general rule in section 16.

Pursuant to section 16 share-based incentives are taxed as salary in-
come (marginal tax rate of 56%). The taxable income is the market value
of the share-based incentive and tax is due when the employee acquires
the legal right to the incentive for tax purposes. It can be a complex ex-
ercise to determine when the legal right to a share-based incentive is ac-
quired for Danish tax purposes.

To the extent the employee realises a gain upon a subsequent disposal
of acquired shares, such gain is taxed as share income at a rate of 27%
for amounts up to DKK 58,900 (2023) and at a rate of 42% for amounts
in excess of DKK 58,900. The DKK 58,900 progression limit is doubled
for married couples. Losses on listed shares may only be deducted
against share income from other listed shares, whereas losses on un-
listed shares may effectively be set off against taxes on other forms of
income.

17.1.2. Taxation according to section 28

Taxation according to section 28 only covers the grant of stock options
and warrants.
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Any employee, management member, board member or person, who
provides work personally e.g. advisors can take partin an incentive plan
covered by section 28.

Conditions

If a number of conditions are met, grant of stock options or warrants are
taxed according to section 28.

First of all the employee must receive the grant as salary for employ-
ment or for the performance of work provided personally. Secondly, itis a
condition that either the company or the employee can demand delivery
of shares.

Furthermore, the company awarding the grant must be either the em-
ployer company or a group company. Likewise, stock options or warrants
must consist of a right to purchase/subscribe for shares in either the em-
ployer company or a group company.

Employee taxation

The grant of stock options or warrants does not trigger tax. The exercise
will trigger tax of the gain under the options/warrants. The taxable gain
is the difference between

(i) the fair market value of the shares acquired and (ii) the exercise
price (i.e. the price payable for the shares). This gain is taxed as ordi-
nary income (the same way as salary) at rates of up to approximately
56%. The employee is required to report taxable amounts on their tax
return and must pay any tax and employee social security contributions
due themselves.

A subsequent sale of the acquired shares is taxed as share income. To
the extent the employee realises a gain upon a subsequent disposal of
the shares (i.e. to the extent the shares are disposed of at a value ex-
ceeding the market value of the shares at the time of exercise), such
gain is taxed as share income at a rate of 27% for amounts up to DKK
58,900 (2023) and at a rate of 42% for amounts in excess of DKK
58,900. The DKK 58,900 progression limit is doubled for married cou-
ples. Losses on listed shares may only be deducted against share
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income from other listed shares, whereas losses on unlisted shares may
effectively be set off against taxes on other forms of income.

If a stock option or warrant expires unexercised, the stock option or war-
rant lapses and no taxation will take place.

Employer’s taxation

Generally, the employer can deduct the difference between the shares
marked value and the employee’s exercise price for tax purposes. The
deduction will be reduced by any amount the employee has paid for the
stock options or warrants. The employer is not required to withhold tax
or to pay social security contributions. The employer will, however, be
required to inform the tax authorities of each employee’s total income,
including any discount to the market value of the shares at the time of
the employee’s exercise of the options.

Example of taxation covered by section 28

An employee is granted 2,000 stock options free of charge. The exercise
price is 100 DKK per share.

The employee exercises all stock options after three years, at which
point in time the market value of the shares is 150 DKK per share.

Taxation in year 3 is calculated as follows:

Exercise of options

Market value of shares DKK 300,000
Exercise price DKK 200,000
Taxable income DKK 100,000
Tax 56 pct. (salary income) DKK 56,000

When exercising a stock option (or warrant) the acquisition price for the
shares for tax purposesisthe marketvalue atthe time of exercise with the
addition of any amount the employee has paid for the stock options (or
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warrants). In this example, the acquisition price for the shares for tax
purposes is 300,000 DKK.

17.1.3. Taxation according to section 7 P

Section 7 P is areintroduction of a former favourable tax regime. Shares,
stock options, warrants, restricted stock units, restricted shares and
matching shares are all covered by section 7 P.

Employee taxation

Gains on shares, stock options and warrants are taxed when the shares
are sold. The entire gain is taxed as share income and not as salary
income. This means that the taxation time will be postponed, because
no tax will be payable at the time of grant or at the time of exercise of
stock options or warrants. A gain is taxed as share income at a rate of
27% for amounts up to DKK 58,900 (2023) and at a rate of 42% for
amounts in excess of DKK 58,900. The DKK 58,900 progression limit is
doubled for married couples. Losses on listed shares may only be de-
ducted against share income fromother listed shares, whereas losses
on unlisted shares may effectively be set off against taxes on other
forms ofincome.

The employee is required to report taxable amounts on their tax return
and must pay any tax due themselves.

If a stock option or warrant expires unexercised, the stock option or war-
rant lapses and no taxation will take place.

Conditions

Pursuant to section 7 P a number of conditions are to be met, the most
important being the following:

1. the employee and the employer company must enter into an agreement
on application of the new rules in section 7 P of the Tax Assessment Act.

It is the employer company that must be a party to the agreement, re-
gardless of whether the remuneration is granted by another group com-
pany. The agreement must contain various information (for example
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whether the remuneration consists of shares, stock options or warrants,
andinwhich company the shares are acquired or can be acquired). There
is norequirement to the form or language of the agreement;

2. the value of the remuneration may not exceed 10% of the employee’s
annual salary at the time of entering into the agreement.

Annual salary means the annual salary in the year in which the parties
enter into the agreement about the grant of shares, etc. As a general
rule, however, the value of the remuneration is not to be calculated
until the exercise price has been determined, though not later than on
the date the employee acquire the legal right to the remuneration for
taxpurposes.

Exceeding the 10 % limit will have the consequence that the part of the
granted shares, etc. that can be kept within 10 % of the employee’s
annual pay will be subject to the favourable rules in section 7 P of the
Tax Assessment Act, while the part of the granted shares, etc. that fall
outside the 10 % limit will be subject to the rules in either sections 16 or
28 of the Tax Assessment Act.

Under special circumstances the 10 % limit can be increased to 20 %
respectively 50 %. However, this is subject to fulfilment of certain con-

ditions.

3. the remuneration must be paid by the employer company or a group
company;

4. the remuneration must be shares, etc. in the employer company or a
group company;

5. the shares may not belong to a particular share class;
6. granted stock options and warrants must be non-transferable;

7. granted stock options must entitle the employee or the grantor to acquire
orsupply shares.

If a grant is settled in cash, the rules cannot be applied.
Employer’s taxation

The employer will not be entitled to deduct the value of the grants for
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tax purposes. The employeris notrequired to withhold tax or to pay social
security contributions. The employer will, however, be required to inform
the tax authorities when an agreement to cover a grant of options or war-
rants by section 7 P is entered into between the employer and employee.
Also, the employer must report to the tax authorities when the employee
acquire shares covered by section 7 P.

Example of taxation covered by section 7 P

An employee is granted 2,000 stock options free of charge. The exercise
price is 100 DKK per share.

The employee exercises all stock options after three years, at which
point in time the market value of the shares are 150 DKK per share.

Exercise of options

Market value of shares DKK 300,000
Exercise price DKK 200,000
Gain DKK 100,000
Tax No taxation at exercise

When exercising a stock option (or warrant) pursuantto section 7 P the ac-
quisition price for the shares for tax purposes is the exercise price with
the addition of any amount the employee has paid for the stock options
(or warrants). In this example, the acquisition price for the shares for
tax purposes is 200,000 DKK.

If the employee sells the shares one year later, at which pointin time the
market value of the shares are e.g. 200 DKK per share taxation is cal-
culated asfollows:

Subsequent sale

Market value of shares DKK 400,000

Acquisition price DKK 200,000
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Taxable income DKK 200,000

Tax as share income up to DKK 58,900 (27 %) DKK 15,903
Tax as share income up to DKK 58,900 (42 %) DKK 59,262
Total tax DKK 75,165
Total tax

Tax at exercise DKK 0
Tax at sale of shares DKK 75,165
Total tax DKK 75,165

17.1.4. Closing remarks

The section above is a high-level summary of the tax treatment of share-
based incentives in employment relationships. Consequently, the infor-
mation is general in nature and should not be relied upon without actual
legal counsel. The summary only applies to individuals who are Danish
residents for tax purposes.

The section above is based on Danish tax laws in effect as of September
2023. Please note that these laws are complex and change frequently.

17.2. Employmentlaw

The Danish Stock Options Act significantly affects the enforceability in
Denmark of customary provisions in share option plans purporting to re-
strict employees’ right to exercise share options following termination of
theiremployment.

The Danish Stock Options Act is widely based on contractual freedom
between the employer and the employee. For example, it is possible to
agree that the employee loses the right to unused allocated purchase

KROMANN REUMERT 176 DOING BUSINESS IN DENMARK



and subscription rights even if the employment relationship ends as a
result of the employer's termination of the employment. However, the
rights that are granted the employee in the Act are mandatory and can-
not be deviated from to the detriment of the employee — not even with
his/her specific consent.

Most importantly, the Danish Stock Options Act includes regulation pre-
venting the employer and the employee from agreeing that, on termina-
tion of the employment, the employer can buy back transferable shares
at a price below the market price if the shares have been acquired under
a scheme covered by the Danish Stock Options Act.

The Danish Stock Options Act also stipulates an obligation for the em-
ployer to give the employees certain information about share option
plans, among other things, the time of grant, conditions for grants, ex-
ercise time, exercise price, the rights of employees upon termination,
and the financial aspects of participating in a share option plan. This
information must be given in Danish. The employees will be entitled to
compensation (the level of which is left at the courts’ discretion) if the
employer does not comply with his obligations to provide information.

It should be noted that plans established before 1 January 2019 will be
subject to the rules in the former Danish Stock Options Act, which on
several important areas (especially the employee's rights upon termina-
tion of employment) are very different from the current rules in the Dan-
ish Stock Options Act. It should also be noted that the Danish Stock
Options Act does not apply to executives referring directly to the board
of directors (typically characterised by being registered with the DCCA).
Thus, a managing director is not considered an employee under various
Danish employment law statutes, including the Danish Stock Options
Act.

17.3. Other areas of Danish law

Apart from the intricacies of Danish tax and employment law, Danish law
does not generally contain any serious obstacles affecting employers’
ability to grant share options to Danish employees. Although offerings of
share options under the Danish implementation of the EU Prospectus
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Directive do, in principle, require a prospectus to be published and ap-
proved, offerings to employees will generally be subject to one or more
exemptions from that requirement. Moreover, no Danish exchange con-

trol rules are currently in force.
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18. Law of torts and insurance

18.1. Introduction

Kromann Reumert assists several Danish and foreign insurance compa-
nies, insurance brokers and private companies. Our counselling con-
cerns all legal aspects of tort and insurance.

18.2. Law of torts

The principles governing non-contractual liability for wrongful actions
are primarily shaped through case law, rather than being explicitly de-
fined in legislation. The Danish Liability for Damages Act is concerned
with the calculation of compensation and damages for personal injuries,
the impact of insurance coverage on liability, and the rules for reducing
the tortfeasor’s liability. However, it does not address the issue of lia-
bility itself. There are other laws that impose strict liability, e.g. in case
of environmental damage or for operators of railways, aviation and nu-
clear plants. The courts have also established strict liability for certain
activities, such as excavation and piling work on real property, and
leaks in supply lines.

18.3. The culparule

The culpa rule, which is quite similar to those found in other legal sys-
tems, forms the foundation for assigning tort liability. This rule, although
not codified in legislation, is established and evolved through case law,
making it an integral part of Danish law. It has a wide application and
is invoked in numerous contexts. For instance, when a party incurs a
loss due to a competitor’s anti-competitive behaviour, the culpa rule
serves as the basis for determining whether the injured party should
receive damages. According to this rule, liability arises when any loss,
damage, or injury is caused by an intentional or negligent act or omis-
sion attributable to the tortfeasor. Hence, the distinction between
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negligent and non-negligent behaviour is essential. The assessment of
culpa is rather objective, focusing on the tortfeasor’s actions or omis-
sions rather than the motives and intentions at the time of action. Culpa
is established based on whether the action or failure to act deviates
from generally accepted behaviour at the time of the act or omission.

Furthermore, factors such as violations of regulations, noncompliance
with a general duty to act (i.e. duties imposed on parents, event organ-
isers, employers, and owners of real property, roads and other thorough-
fares), infringement of judge-made law and breach of customs (in certain
lines of business) may influence the assessment of negligence. Essen-
tially, if such a breach has occurred, there is a presumption of negli-
gence.

18.4. 3-19-2ofthe Danish Code (1683)—employer’s liability

Under Danish law, the prevailing principle is that an employer bears
responsibility for any negligent actions by their employees that result in
harm or damage. This holds true even if the employer is not at fault.
The assessment of the employee's actions, however, is based on the
culparule. The employer’s liability extends to employees at all levels, but
it can only be invoked when the negligent act of the employee is carried
out in the course of their work.

People who work as independent contractors are not employeesinrela-
tion to 3-19-2 of the Danish Code. Consequently, employers will not be
liable for the contractor’s negligent actions.

If an employer has been required to pay damages due to an employee’s
negligence, the employer can only seek reimbursement from the em-
ployee to a reasonable extent. Pursuant to Section 23(1) in the Danish
Liability for Damages Act, what is reasonable is determined by consid-
ering factors such as the degree of fault (e.g. intention or gross negli-
gence), the nature of the employee’s job, and the overall circumstances.

18.5. Quantification of amount of damages
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The fundamental principle is that the victim should receive compensa-
tion that restores them to the financial position they were in prior to the
injury. The victim should be fully compensated for their loss but should
not profit from the compensation. Additionally, the victim has a respon-
sibility to minimize their loss.

As for damage to property, the compensation awarded covers the cost
of replacement if the item is completely lost or destroyed. A reasonable
deduction is made for depreciation due to factors such as age, usage,
reduced utility, or other circumstances. If the property is partially lost
or damaged, the damages will cover the cost of repairs. Additionally,
any loss of profit and use will also be compensated.

In the context of personal injury, the Danish Liability for Damages Act
distinguishes between damages (for economic loss) and compensation
(for non-economic damage). Economic losses encompass loss of earn-
ings (sec. 2), recovery costs and other losses resulting from the injury
(sec. 1(1) and 1a), loss of earning capacity (sec. 5-9) and loss of de-
pendency (sec. 12-14) are all considered economic losses. Therefore,
the injured party is required to demonstrate an actual loss. Additionally,
compensation can be awarded for pain and suffering (sec. 3), for per-
manent injury (sec. 4), forinjury to a party’s feelings or reputation (sec.
26), or to a surviving relative (sec. 26a).

The total amount of damages and compensation to be paid is generally
governed by sec. 15 of the Act.

18.6. Causation and foreseeability

To impose liability, both causation and foreseeability must be proven.
Causation is established when there is a direct link between an act or
omission and the resulting damage. Foreseeability, meanwhile, is es-
tablished when it could have been reasonably predicted that the act or
omission would lead to the damage.

18.7. Relaxation of liability
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There may be circumstances that warrant a relaxation of the liability
imposed. For example, if the injured party has contributed to causing
the damage or loss, the tortfeasor’s liability can be reduced based on
the degree of such contribution. Additionally, liability can be reduced
pursuant to a general reduction rule in the Danish Liability for Damages
Act.

18.8.  Product liability

In Denmark, product liability is governed by two sets of rules. The first
is the Danish Product Liability Act, which governs liability for defective
products and implements Council Directive 85/374/EEC from 25 July
1985 and its amendment Directive 1999/34/EC from 10 May 1999. This
Act is applicable to damages and compensation related to personal in-
jury, loss of dependency, and property damage provided the property is
typically used for non-commercial purposes.

Pursuant to this Act, if any injury or damage is caused by a defective
product, the manufacturer of the product is required to compensate a
claimant for such injury or damage. A product is considered defective if
it does not meet reasonably expected safety standards. Thus, culpa is
not a prerequisite for imposing product liability. Under sec. 10 of the
Danish Product Liability Act, a distributor will be held liable for any in-
jury or damage caused by a defective product if the distributor has acted
culpably. Furthermore, under sec. 10a, a claimant and any subsequent
distributors in the distribution chain can hold a distributor immediately
liable for damage resulting from defects or negligence committed by the
manufacturer or previous distributers in the distribution chain.

The second is a product liability rule which has been developed through
case law. This liability rule applies to all physical damage to persons or
property. Contrarily to the Danish Product Liability Act, culpa is a require-
ment for imposing liability on the manufacturer. A distributor of the prod-
uct may be held immediately liable for culpa on the part of the manu-
facturer. The assessment of a product's deficiency is discretionary, but,
generally, a product is considered defective if it poses excessive risk,
meaning it presents unexpected danger during normal use.
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Both the Product Liability Act and the judge-made product liability rule
exclude liability for any damage to the defective product itself. Instead,
damage to the defective product itself will be subject to the liability rules
in Danish contractlaw. The claimant may choose toinvoke eithertherules
inthe Danish Product Liability Actorthe judge-made product liability rule
(provided both sets of rules apply in the given situation). Thus, the
claimant is given the benefit of choosing whichever set of rules is more
advantageous.

18.9. Law of insurance

Despite having a relatively small population of just 5.9 million, Den-
mark’s insurance sector is quite diverse. It is home to around 220 in-
surance companies that provide over 100 different standardized insur-
ance products to businesses and more than 50 different types of insur-
ance coverage to individual consumers.

The Danish insurance sector is highly competitive, and the coordinated
tariffs which existed previously have been phased out and replaced by
keen competition, especially on premiums. Insurance conditions and
premiums are not publicly regulated or supervised. Denmark has re-
cently seen a trend towards convergence of products and markets re-
sulting in financial business groups' offering practically all financial ser-
vices and products such as banking, insurance, pensions, investment
associations, and securities brokerage. The sector is under supervision
by the Danish Financial Supervisory Authority (“FSA”).

18.10. Provision of services - establishing an insurance com-
pany

In 2003, the Danish rules on financial businesses including insurance
business were incorporated into a single act, the Danish Financial Busi-
ness Act. This act, which implements various EU insurance directives,
requires entities conducting insurance business to be licensed as insur-
ance companies under a concession-like system. However, certain pro-
visions of the Danish Financial Business Act do not apply to mutual
insurance companies. Applications for licenses are submitted to the
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Danish FSA and must meet aneight-tier test for approval.

The basic requirements are: (i) a certain base capital; (ii) that members
of management and key employees are deemed “fit & proper”; (iii) that
no owners of qualified interests, i.e. owners who hold more than 10% of
the shares or votes resulting in a significant influence, are likely to resist
the appropriate and reasonable management of the applicant; (iv) that
no close links exist individuals to other undertakings which is likely to
complicate the Danish FSA's supervision; (v) that no close links to indi-
viduals or undertakings that are likely to complicate the Danish FSA's
supervision because they are subject to the legislation of a jurisdiction
which the EU does not cooperate with in financial regards; (vi) that the
applicant has appropriate administrative conditions and procedures in
place; (vii) that the applicant has its registered office in Denmark; and
(viii) that sufficient information is contained in the application to support
the above.
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19. Legal system

The Danish legal system is not easily described as either a common
law- or civil law system, since Denmark has historically been influenced
by both civil- and common law. Danish courts render their rulings with
emphasis on statutory law and secondary legislation but will take the pur-
pose of the statute into consideration as well (save for interpretation det-
rimental to the citizen/tax payerin criminal law and tax law cases, respec-
tively). However, case law plays a significant role when setting out gen-
eral principles of the law, especially when applied to unregulated areas
or when interpretation of statutory law is required. Thus, in legal litera-
ture, the Danish legal system is often described as belonging to a sepa-
rate legal system referred to as “Nordic Law” or “Scandinavian Law.

Interpretation is also widely applied to private agreements, where the
courts will try to establish the parties’ common intention rather than
simply applying the strict wording of the agreement. In practical terms,
this means that agreements and other documents are drawn up in reli-
ance on statute as well as general contractual principles. In many
cases, the lengthy and exhaustive agreements used in Anglo-Saxon ju-
risdictions will not be necessary or even appropriate under Danish law.

A large part of the Danish legislation is based on EU legislation. Den-
mark has an excellent record of timely implementation of EU Directives
as set forth in each EU Directive. In many sectors, foreign investors who
are familiar with EU legislation in a particular area will find few surprises
in Danish legislation. As an example, all relevant bankingand insurance
directives have been implemented, and Denmark has implemented a
large number of the single market directives. Generally, therefore, in-
dustrial standards and a large part of corporate and commercial regula-
tion correspond to those found elsewhere in Europe. However, when im-
plementing the so-called minimum directives, Danish Parliament occa-
sionally sets higher standards than required according to the EU Direc-
tives, e.g. on environmental matters.

The ordinary Danish courts are staffed by professional, legally qualified
judges. Except for criminal court cases, lay judges are not used in the
Danish legal system.
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The Danish court system is composed of three levels: Lower courts, the
High Courts (eastern and western divisions) and the Supreme Court.
The lower courts are first instance for all matters. A party can request
that the High Court adjudicate the dispute as first instance if the matter
is fundamental in character. As a general rule, the parties can only ap-
peal a court ruling once.

In certain commercial matters, the Maritime and Commercial High Courtin
Copenhagen can be chosen as venue, e.g. ifthe dispute requires in-depth
knowledge on international business, on competition law, oron IP law. In
the Maritime and Commercial High Court in Copenhagen, two expert
judges with relevant experience preside together with atrial judge who is
a legally qualified judge.

The parties to a dispute may agree on alternative dispute resolution in
the form of arbitration. The Danish Institute of Arbitration (Copenhagen
Arbitration) is a well-established permanent institute in relation to both
national and international arbitration and it has its own set of procedural
rules, which are comparable to for instance those of ICC Arbitration. In
ordertoensure business knowledge and commercial law expertise among
judges, it is often set forth in important agreements, e.g. share purchase
agreements, that any disputes shall be decided by an arbitrational tri-
bunal.
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20. Insolvency

20.1. Introduction

Kromann Reumert assists a large number of companies that experience
economic difficulties and advises on all aspects of insolvency law, com-
pany restructurings, and voluntary arrangements with creditors. Kro-
mann Reumert also represents creditors with claims against insolvent
companies, advises on composition, and is frequently appointed as re-
structuring or bankruptcy administrator.

Danish insolvency law currently has two different types of insolvency
proceedings, restructuring or bankruptcy, both of them governed by the
Danish Bankruptcy Act (“Konkursloven”).

20.2. Restructuring

20.2.1. General observations

The current rules governing in-court restructuring entered into force in
2011, replacing the former rules on suspension of payments.

Therulesaim atimproving the possibilities of restructuring insolvent busi-
nesses through an in-court process.

The general purpose of a formal restructuring process is to either i)
enter into a compulsory composition, thus restoring the debtor’s sol-
vency, ii) to transfer the assets or part of the assets under a business
transfer to a third party, or iii) 'other measures' resulting in the debtor
no longer being insolvent, or a combination of all.

In 2022, Directive 2019/1023 on preventive restructuring was imple-
mented into the Danish Bankruptcy Act.
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20.2.2. Preventive restructuring

The rules on preventive restructuring (as described above implemented
in 2022) allow debtors to address financial crises at an earlier stage -
also when insolvency is merely anticipated - providing an opportunity to
address these challenges prior to actual insolvency proceedings. This
procedure includes (i) reduced publicity, (ii) no mandatory appointment
of a restructuring administrator, and (iii) an option to withdraw from re-
structuring after adopting a restructuring plan, but before adopting a
restructuring proposal.

20.2.2.1. Opening of preventive restructuring proceedings

A preventive restructuring procedure can only be requested by the
debtor. A creditor cannot request for preventive restructuring and is re-
ferred to filing for ("ordinary") restructuring or bankruptcy proceedings.

The over-all requirements for opening a preventive restructuring proce-
dure are:

e The debtor carries on business activities,

e The debtor files a request, and

e Insolvency and/or probability of the debtor's insolvency exists.
The submission of a request or the initiation of a preventive restructur-
ing procedure does not receive priority over a petition for restructuring
or bankruptcy proceedings. However, the bankruptcy court can choose
to postpone the assessment of a petition for restructuring or bankruptcy
proceedings if the debtor applies for a preventive restructuring proce-

dure.

A preventive restructuring procedure can be initiated with or without an
appointed restructuring administrator.

20.2.2.2. Publicity
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The initiation of a preventive restructuring procedure can remain non-
public until a restructuring proposal is formally presented for the credi-
tors. Hence, the restructuring process is up until this point non-public
unless a prohibition against seeking satisfaction in the debtor's assets
is imposed.

The rules align with the objective of minimizing public exposure during
the initial phase. This approach allows debtors to explore potential so-
lutions to their financial difficulties without the immediate necessity of
notifying all creditors and business partners.

20.2.2.3. Prohibition against seeking satisfaction and floating charge

If a prohibition against seeking satisfaction in the debtor's assets is
imposed, the initiation of the preventive restructuring process is made
public, and a restructuring administrator is appointed by the court.

The prohibition applies to all creditors, except for employees with prior-
ity claims and secured creditors with non-voidable securities.

In the case of a prohibition against seeking satisfaction in the debtor's
assets, a floating charge does not "freeze". Consequently, the debtor
remains capable of handling his assets subject to the floating charge as
part of the debtor's regular operations, and the floating charge also
comprise assets acquired by the company during the preventive restruc-
turing process.

20.2.3. In-court restructuring proceedings

An "ordinary" (as opposed to preventive) in-court restructuring proceed-
ing is commenced at the request of the debtor or of a creditor if the
debtorisinsolvent (unable to pay its debts as they fall due, except where
such insolvency is merely temporary).

The petition to the bankruptcy court must include a proposal for the
appointment of a restructuring administrator, who is appointed by the
court.
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With the amendment of the restructuring rules in 2021, itis now possible
to withdraw unsuccessful restructuring proceedings without bankruptcy
proceedings being commenced, provided that withdrawal takes place
before the date of the meeting at which the restructuring proposal is to
be presented.

After a restructuring plan is passed, restructuring proceedings are dis-
continued only if the restructuring process is completed through a com-
position, a business transfer of the company's assets, "other measures"”
resulting in the debtor no longer being insolvent, or if the restructuring
proceedings are replaced by bankruptcy proceedings.

"Other measures" resulting in debtor no longer being insolvent could
involve e.g. an insolvent debtor decreasing its share capital and sim-
ultaneously increase it through the injection of new cash capital, in ac-
cordance with the provisions outlined in the Danish Companies Act gov-
erning cash contributions. The subscription for this new share capital
may be undertaken by investors, creditors, or former shareholders.

20.2.3.1. The role of the restructuring administrator

The restructuring administrator will assess whether the debtor’s busi-
ness, viewed inisolation, can be continued as a viable entity.

The restructuring administrator provides information to the creditors,
approves any major transactions in the debtor’s business in the restruc-
turing period, makes decisions on bilateral contracts, and draws up are-
structuring plan and arestructuring proposal.

An accountant can be appointed by the court if requested by the debtor.
The accountant assiststhe restructuring administrator in drawing up the
restructuring plan and the restructuring proposal. The accountant will
estimate the value of the debtor's assets and may determine the value
of any charged assets, which value will be binding on the holders of the
charge.

The restructuring administrator (and the court-appointed accountant if
appointed) must meetcertain independence requirements. Their fees
are payable by the debtor and rank aspreferential claims in case of
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bankruptcy. The fee is determined by the bankruptcy court.

20.2.3.2. Therestructuring procedure

20.2.3.2.1.Restructuring plan and proposal

The restructuring administrator (and the accountant if appointed by the
court) draw up, firstly, a restructuring plan, secondly, a restructuring
proposal and submit the drafts to the creditors who vote on them.

Regarding the restructuring plan, no later than one week after com-
mencement of the restructuring proceedings, the administrator must
convene all known creditors to a meeting in the bankruptcy court, at
which meeting the proposed restructuring plan is to be presented. The
meeting must be held no later than four weeks after commencement of
the restructuring proceedings.

The draft restructuring plan must specify which type of restructuring is
proposed (i.e. whether it is intended to include a compulsory composi-
tion and/or a business transfer of assets) and must include information
about the debtor's most essential assets and liabilities, information
about the debtor's accounting methods, the latest annual report, as well
as other information.

With the amendment of the restructuring rules in 2021, itis now possible
to withdraw unsuccessful restructuring proceedings without bankruptcy
proceedings being commenced if withdrawal takes place before the date
of the meeting at which the restructuring proposal is to be presented.

Following the withdrawal of unsuccessful restructuring proceedings
there will be a one-month waiting period before it will be possible to file
a petition for commencement of restructuring proceedings again.

The restructuring proposal must be considered at a meeting in the
bankruptcy courtto be held no later than six months after the meeting
at which the restructuring plan was presented. However, the meeting
can be postponed with two months (i) upon the debtor's request with
acceptance from the restructuring administrator and (ii) if the creditors
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vote in favor for the request.

As mentioned, the restructuring proposal must include either a proposal
for transfer of the assets or part of the assets under a business transfer to
a third party, a proposal for a compulsory composition (percentage re-
duction, write-off or extension of the claims filed) or 'other measures'
resulting in the debtor no longer being insolvent. The debtor will be re-
lieved of the debt obligations that are reduced/written off in connection
with the compulsory composition.

The restructuring proposal may also include a proposal for a compulsory
composition combined with a subsequent transfer of all or part of the
assets.

20.2.3.2.2.The creditors’ influence on the restructuring process

The restructuring plan and the restructuring proposal will be adopted if
a majority of the creditors vote in favor hereof. The voting power de-
pends on the amount of the claim. For the purpose of the vote, only
amounts that are represented and participate in the vote will be included.

All creditors likely to receive dividend are entitled to vote. Creditors who
are likely to be satisfied in full or who are not likely to receive any divi-
dend at all, regardless of the outcome of the vote, are not entitled to vote
on the restructuring plan and the restructuring proposal.

The new rules on preventive restructuring introduced amended voting
procedures for larger enterprises (and for small enterprises (SMESs)
upon their request) which entail categorizing creditors into voting clas-
ses. The amended voting rules also applies to the "ordinary" restructur-
ing process.

Larger enterprises are defined as businesses that, at the time of pro-
posing a restructuring plan, exceed two out of the following three
threshold values: 1) total assets exceeding DKK 156 million, 2) net turn-
over surpassing DKK 313 million, and 3) employing more than 250 full-
time staff.

The formation of voting classes is determined by the company itself, but
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the final decision on creditor classification into voting classes rests with
the court. Each voting class conducts a vote, and if a majority of credi-
tors (by amount) in a voting class vote in favor, the entire class is con-
sidered to have voted in favor. If a majority of voting classes (by num-
ber) approve a restructuring proposal, the proposal is deemed adopted.

These rules mark a departure from the previous voting procedures un-
der the Danish Bankruptcy Act, where, as a general rule, voting was
based on the amount of the claim held by affected creditors. Under the
former rules, a restructuring proposal was approved if a majority of
creditors by amount voted in favor of the proposal.

These rules imply that a restructuring proposal cannot necessarily be
forced through by a group of creditors that would have had a majority
under the previous rules. Conversely, a restructuring proposal may not
necessarily be rejected by a majority of creditors (in terms of amount).

The new rules only bring minor changes for companies that do not ex-
ceed the threshold values for larger enterprises ("SMEs"). Here, the
voting on restructuring proposals is generally conducted under the ex-
isting rules, unless the company requests voting within voting classes.
Since companies can opt for voting within voting classes, this flexibility
entails the same risks for main creditors as outlined above.

The rules concerning voting classes will only be applicable to votes on
restructuring proposals, while other votes will continue to be con-
ducted under the general rules, where votes are determined by a ma-
jority (by amount) among affected creditors.

20.2.3.2.3."Fast track” business transfer
With the amendment of the restructuring rules in 2021, the opportunity

for a "fast track" business transfer was introduced.

The "fast track" business transfer differs from the ordinary restructuring
process as described below with the draft of a restructuring plan and a
restructuring proposal.

The "fast track” business transfer can be executed prior to the planning
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meeting (where the restructuring plan is discussed) and without drafting
any restructuring plan or proposal.

The procedure is possible to complete if a majority of the creditors,
based on the weighting of their votes, do not object to the transfer within
5 weekdays after written notification has been sent to them with infor-
mation of the business transfer.

The introduction of the "fast track"” business transfer provides a possi-
bility for the debtor and the restructuring administrator to choose a
faster and more non-formal restructuring process than the "ordinary"
procedure with the drafting of and voting for a restructuring plan and
proposal.

20.2.3.3. The course of the restructuring process

The following principles will apply during the restructuring process:
i) Continuation of the debtor’s business

During the restructuring process, the debtor will maintain its right of
disposal of the business, which is carried on as the same legal entity.
Thus, the restructuring process differs from bankruptcy proceedings
wherethe debtoris deprived of therightto dispose of its assets and a new
legal person (the bankruptcy estate) is created in its place.

Significant transactions (purchase of considerable supplies of goods,
conclusion of major contracts, etc.) are subject to approval by the re-
structuring administrator. Thedebtor’s right of disposal may, however, be
restricted by instructions issued by the administrator and specifying the
limits of the debtor’s rights.

Other contracting parties’ claims, which have been created with the ad-
ministrator’s consent, rank as preferential claims in case of bankruptcy.

The restructuring administrator may take over the management of the
company incase of disagreement between the administrator and the
debtor.
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ii) Bilateralcontracts

The Danish Bankruptcy Act includes provisions on the debtor’s bilateral
contracts, which have notbeen performed in full by the debtor before com-
mencement of the restructuring proceedings. These agreements may be
kept in full force and effect with the administrator’s consent. The Danish
Bankruptcy Act also allows for compulsory restoration of contracts termi-
nated during the four-week period preceding the restructuring process.

If the contractis keptin force, the other party’s claim will rank as a pref-
erential claimin case of a subsequentbankruptcy.

iii) Debt enforcement

As a debt recovery means involving the debtor’s total estate, restruc-
turing proceedings have the same extinctive effect as bankruptcy pro-
ceedings. If a rights holder has not undertaken the necessary acts of
perfection on commencement of the restructuring proceedings, the
claim will no longer be secured by the asset, ranking instead as an un-
secured claim against the debtor.

20.2.3.4. Termination of the restructuring process

The restructuring proposal adopted by the creditors must be approved
by the bankruptcy court to be valid. Generally, the restructuring process
ends when the restructuring proposal is approved, or a "fast track" busi-
ness transfer has been completed.

20.3. Bankruptcy

In bankruptcy proceedings, the debtor’s assets are realised, and the pro-
ceeds distributed among the creditors as prescribed in the Danish Bank-
ruptcy Act. The debtor himself or any creditor who holds a valid claim
against him can commence bankruptcy proceedings.

20.3.1. Thetrustee
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If bankruptcy proceedings have been commenced against a Danish
company, a trustee will be appointed to act on behalf of the estate. In
practice, the trustee will be alawyer, and will be appointed by the court
or, ifrequested by a creditor, elected by those of the unsecured creditors
who are likely to receive dividend.

Secured creditors and creditors unlikely to receive dividend are allowed
torecommend a trustee.

20.3.2. Noenforcement of pledges, charges and mortgages

The assets of the estate (including any charged assets) will be adminis-
tered by the trustee, and creditors’ right to enforce their claims — se-
cured or unsecured - individually against the company will cease once
the bankruptcy order isissued.

All powers to administer and dispose of the assets of the estate (includ-
ing any charged assets) are vested in the trustee. The bankruptcy im-
poses a general ban on the enforcement of pledges, charges and mort-
gages, such as mortgages on real estate, movable property, IP rights,
and floating charge.

The trustee may sell the charged assets at a compulsory sale or, subject
to the approval of any chargees who are not fully covered, at a private
sale.

However, if the trustee has not disposed of charged assets within six
months of the issuing of the bankruptcy order, the chargee may demand
that a public auction be con- ducted immediately by the trustee in re-
spect of such charged assets.

The relevant chargees will be entitled to receive the net income (if any)
accruing on charged assets from the date of the bankruptcy order and
until a sale occurs.

Any losses accruing in respect of charged assets during the said period
and any reasonable costs incurred by the trustee in connection with the
administration and sale and any attempted sale of charged assets will
be covered out of the proceeds and will, consequently, reduce the
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amount available to cover the chargees’ claims. Any costs incurred by the
trustee which are not related to charged assets (e.g. costs incurred ad-
ministering or selling other parts of the estate) will not be covered out of
the proceeds.

20.3.3. Enforcementofpledges and assignments

The insolvency proceedings will not affect the rights of creditors to en-
force any pledge agreements or assignment agreements, such as share
pledges, account pledges, and assignments of trade receivables.

20.3.4. Sale as a going concern

In the event of insolvency proceedings against a company, a Danish
trustee will in practice attempt to sell the business of the bankrupt com-
pany as a going concern.

The incentive for the trustee during such negotiations is the prospect of
obtaining the best possible dividend to secured and unsecured credi-
tors, either by obtaining an expected higher purchase price for the as-
sets or by reducing the amount of debt in the estate.

A further incentive to a sale as a going concern is the fact that the estate
will thereby avoid or limit claims from employees, who will otherwise file
preferential claims in the bankruptcy estate.

As part of this process, the trustee will normally be expected to discuss
the terms of a sale and the distribution of sales proceeds with the par-
ties holding security rights over the company’s assets, both in order to
avoid the risk of any liability towards these secured creditors and to
ensure that all assets necessary for the continued business can be
transferred to a potential buyer (including any assets charged, mort-
gaged, pledged, or assigned).

20.3.5. Ranking of creditors (priority classes)

Once the secured claims have been dealt with in the bankruptcy pro-
ceedings, the ranking of the unsecured claims are governed by the
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Danish Bankruptcy Act.

According to ss. 93-98 of the Danish Bankruptcy Act, unsecured claims
in the bankruptcy proceedings will be paid in the order set out below.
Creditors comprised by ss. 93-96 are generally referred to as preferen-
tial creditors, s. 97 covers the ordinary creditors, and s. 98 covers sub-
ordinated creditors.

20.3.5.1. Claims under s.93

Prior to any other debts, the following will be paid in equal proportions:
1. costs and expenses at the commencement of bankruptcy;

2. costs and expenses in the administration of the estate, i.e. costs in-
curred in the course of bankruptcy proceedings; and

3. debtsincurred by the estate during its administration, excluding claimsin
respect of income tax levied on the debtor.

20.3.5.2. Claims under s. 94 (pre-preferential claims)

Thereafter the following claims will be paid in equal proportions:

1. reasonable costs and expenses incurred in an attempt to provide a total
arrangement of the debtor’s financial affairs by a restructuring, disso-
lution process, composition or similar schemes;

2. otherdebtsincurred by the debtor afterthe limitation date (the filing of the
petition in bankruptcy) with the consent of the restructuring adminis-

trator appointed by the bankruptcy court;

3. reasonable costs and expenses incurred in a commencement of liqui-
dation of the debtor; and

4. court fees.

20.3.5.3. Claims under s. 95 (preferential claims)
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Thereafter the following claims must be paid in equal proportions:

1. claims for wages/salaries and other consideration for work performed
in the debtor’s service, which have fallen due within the period from six
months prior to the limitation date and until pronouncement of the bank-
ruptcy order. The same applies for claims under an interest-free savings
account which become payable during the same period or which be-
come payable only after this period, notwithstanding the fact that the
claim accrued before the bankruptcy order;

2. claims for compensation resulting from the discontinuation of employ-
ment relationships, excluding, however, compensation for claims in re-
spect of wages/salaries and other consideration which would have
fallen due more than six months prior to the limitation date;

3. claims for compensation for dismissal or termination of employment
relationships, provided that such dismissal or termination has occurred
within the last six months prior to the limitation date;

4. claims in respect of holiday pay;

5. claims as stated in (1)-(3) above for a period earlier than the ones
stated in those sub-paragraphs, provided that the creditor, in the
opinion of the bankruptcy court, has endeavoured to enforce the
claim without undue delay but has been unable to levy an execution
capable of being upheld as against the bankruptcy estate.

Employee claims under s. 95 of the Bankruptcy Act are generally com-
pensated by a special fund, the Employees’ Guarantee Fund, and the
fund will overtake the priority claim against the estate.

20.3.5.4. Claims under s.96

Thereafter, any suppliers’ claims for duties on goods in respect of which
duties are to be paid under the provisions of certain statutes (for in-
stance the Tobacco Duties Act; the Act on Duties on Chocolate and
Sweets etc.), and which have been supplied to the debtor, in duty-paid
condition, for resale within a time limit of 12 months before the limitation
date have to be paid.
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20.3.5.5. Claims under s. 97 (ordinary claims)

Thereafter, all remaining claims (other than those referred to in s. 98 of
the Danish Bankruptcy Act) will be paid. Under this section falls, for ex-
ample, any unsecured part of loans, suppliers, VAT and regular tax
claims.

20.3.5.6. Claims under s.98

Some claims, namely those under s. 98 of the Danish Bankruptcy Act,
have lower-ranking priority. These are in order of priority:

1. claims for interest, accrued after the bankruptcy order is made; but not
interest accrued on the claims referred to in ss. 92-94;

2. claims for fines, penalties, and confiscation of cash, claims for payment
of additional tax in consequence of wrongful tax returns or non-submis-
sion of such returns, and claims for agreed penalties to the extent that
such penalties exceed the actual loss suffered; and

3. claims under gratuitous promises.

20.3.6. Voidable transactions

There are various rules on recovery in the Danish Bankruptcy Act which
aim atrendering null and void certain transactions carried out during a
particular time period leading up to the bankruptcy. The calculation of
the relevant period is based on a certain limitation date, usually the date
of the petition for bankruptcy.

Several recovery rulesinvolve stricter time limits and different burdens of
proof for associated persons. The recovery rules are also applicable in
restructuring proceedings. The following transactions may be set aside,
whether fraudulent intent or knowledge of insolvency can be established
or not:

e dubious payments made within three months of the limitation date;

e security in respect of previous indebtedness;
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e execution levied against the company’s assets within three months be-
fore the limitation date;

e unreasonable remuneration to closely related persons within six
months before the limitation date;

e gifts made within six months before the limitation date.

In addition to the “objective” invalidation provisions, the Danish Bank-
ruptcy Act contains a general “subjective” provision. Under this provi-
sion, transactions may be declared null and void if the transactions con-
stitute an undue preference of one creditor at the expense of others,
provided the company was insolvent at the time of the transaction and
that the creditor was in bad faith regarding these circumstances. No
specific time limit applies to such transactions, although, as a rule of
thumb, invalidation will not apply to transactions occurring more than
18-24 months prior to the limitation date.

The result of a transaction being deemed invalid or annulled is that both
the debtor and creditor are placed in a position as if the transaction had
never taken place.

As a main rule, the bankruptcy estate is allowed a maximum period of
12 months after the bankruptcy order to initiate legal proceedings for
invalidation.

20.3.7. Disqualification ofthe management

Apart from voidable transactions and the possibility of raising liability
claims for damages against the former management of a bankrupt com-
pany, members of the former management may be subject to disqualifi-
cation.

Following a petition from the trustee, disqualification may be imposed
on a person who has participated in the management of the debtor’s
activities less than one year before the reference date, if it must be
assumed that the person in question is unfit to participate in the man-
agement of commercial activities due to grossly irresponsible business
conduct.
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Disqualification contemplates disqualification proceedings before the
bankruptcy court, and a decision as to whether to impose disqualifica-
tion is made by order of the court.

Disqualification entails that the former management member is not en-
titled to participate in the management of commercial activities without
assuming personal and unlimited liability for the liabilities of the enter-
prise, i.e. cannot act as the management of a limited liability company.

As a rule, disqualification is imposed for a period of three years, unless
specific reasons require disqualification for a period shorter than three
years.
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